SB 560 (Wright) - Regulations: Small Businesses
Introduced February 17, 2011
Existing law authorizes an agency considering adopting , amending , or repealing a
regulation to consult with interested persons before initiating regulatory action , and requires
the agency to do so if the regulation involves complex or numerous proposals.
This bill requires an agency, if it does not or is not able to consult with these parties to
inform the Office of Small Business Advocate and the Department of Finance in writing of its
decision and the reasons for not consulting the impacted businesses.
Existing law requires a state agency to include in a Notice of Proposed Action to adopt,
amend or repeal a regulation, an Initial Statement of Reasons for proposing to take the
regulatory action , which shall include a description of any reasonable alternatives that would
lessen any adverse impact on small business, and the agency's reasons for rejecting those
reasonable alternatives.
This bill requires the agency to describe its reasons for rejecting each specific alternative,
and would repeal the law stating that an agency is not required to artificially construct
alternatives, describe unreasonable alternatives, or justify why it has not described any.
This bill requires an agency to prepare a small business economic impact statement that
contains the following information:
a) An identification and estimate of the number of small businesses subject to the
proposed regulation.
b) Th e estimated annual average cost of compliance by a small business subject to the
proposed regulation.
c) The estimated statewide annual average cost of compliance by small businesses
subject to the proposed regulation.
This bill directs an agency adopting a regulation that requires the use of a new or emerging
technology or equipment in order to achieve the identified purpose of the regulation to post
a statement on its website and in the California Regulatory Notice Register prior to the
effective date of the regulation that the required technology or equipment is commercially
ava ilable, or will be commercially available , prior to the effective date of the regulation .
This bill specifies that , if the required technology or equipment is not commercially available
on the effective date of a regulation , the agency is prohibited from enforCing a violation of
the regulation until at least 6 months after the technology or equipment becomes
commercially available and the agency posts that information.
Th is bill specifies that, in the event that a person or business incurs costs purchasing new
or emerging technology or other eqUipment that is required by a regulation, but the agency
determines that the regulatory program is not workable because the new or emerging
technology or other eqU ipment does not function as the agency intended , the agency is
responsible for reimbursing the perspn or business for those incurred costs .

The APA also states that the agency is not required , in this initial statement, to artificially
construct alternatives , describe unreasonable alternatives, or justify why it has not
described alternatives or other equipment that is required by a regulation , but the agency
determines that the regulatory program is not workable because the new or emerging
technology or other equipment does not function as the agency intended , the agency is
responsible for reimbursing the person or business for those incurred costs.
Existing law specifies that if an agency initially determines that the adoption of a regulation
will not have a significant adverse economic impact directly affecting business, that it
include a declaration of that determination.
This bill would delete that requirement and instead require , if an agency declares that it is
not aware of any cost impact, that the agency include a statement describing how a person
or business could comply with the proposed regulation without incurring a cost.
This bill specifies that a notice of proposed regulatory action include the small business
economic impact statement that this bill requires an agency to prepare.
The APA requires the Department of Finance (DOF) to adopt and update instructions for
inclusion in the State Administrative Manual prescribing the methods that any agency is
required to use in making the determinations relating to mandates on local agencies or
school districts.
This bill also requires DOF to adopt and update instructions prescribing the methods that
any agency is required to use in making the determinations relating to significant, statewide
adverse economic impacts directly affecting business.
Under existing law the Office of Administrative Law (OAL) reviews, approves or rejects
proposed regulations.
This bill would require OAL to reject a proposed regulation if the adopting agency does not
provide all relevant information concerning the small business economic impact statement.
Existing law authorizes any interested person to obtain a judicial declaration as to the
validity of specified regulations or orders of repea l, by bringing a civil action for declaratory
relief in the superior court.
This bill specifies that an interested person includes a small business or an organization or
trade association that represents small businesses, and whose members are affected by
the regulation.
The author states that this bill makes a number of reforms to help small businesses grow by
encouraging more realistic regulations and requiring a genuine assessment of the actual
costs of regulations to the business community . The author notes that California's
burdensome regulatory climate is driving businesses - and jobs - to other states. W ith the
US Department of Labor reporting la st month that California's jobless rate is now the 2nd
highest in the nation , it is essential that California take steps to become a more attractive
location to remain and expand.

SENATE BILL

No. 560

Introduced by Senator Wright
Fcbruary 17, 2011

An act to amend Sections 11346, 11346.2, 11 346.3, 11346.45,
11 346.5, 11349. 1, 11 350, 11 350.3, and 11357 of, and to add Section
11346.6 to, the Government Code, relating to regulations.
LEGI SLAT IVE COUNSEL'S DI GEST

S8 560, as introduced, Wright. Regulat ions: small businesses.
(1) The Administrative Procedure Act genera lly sets forth the

requirements for the adoption, publication, review, and implementation
of regulations by state agencies. An agency that is cons idering adopting,
amending, or repealing a regulation is authorized to consult with
interested persons before initiating regulatory action, and requires an
agency to do so when the regulation involves complex or numerous

proposals.
This bill would requ ire the agency, if it does not, or is unable 10,
consult with these parties to infann in writing the Office of Small
Business Advocate and the Department of Finance of its decision and
the reasons for not consulting the impacted businesses.
(2) The act requires every state agency subject to the act to submit,
with the notice of the proposed adoption, amendment, or repeal of a
regulation, an initial statement of reasons for proposing the adoption,
amendment, or repeal of a regulation, which is required to include,
among other things, a description of any reasonable alternatives that
would lessen any adverse impact on small business and the agency's
reasons for rejecting those reasonable alternatives. The act specifies
that the agency is not required, in this initial statement, to artificially
construct alternatives, describe unreasonable alternatives, or justify why
it has not described alternatives.
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This bill would req uire the agency to describe the agency's reasons
for rejecting each specific alternative, and would delete the specification
that an agency is not required to artificially construct alternatives,
describe unreasonable alternatives, or justify why it has not described
alternatives.
(3) The act requires a state agency to assess the potential ofa proposal
to adopt, amend, or repeal a regulation to adversely affect business
en terprises and individuals.
This bill would also requi re an agency to submit an economic impact
statement that makes that assessment and would also require an agency,
before submitting a proposal, to prepare a small business econom ic
impact statement that contains specified infonnation.
This bi ll would also require an agency that adopts a regulation that
requires the use ofa new or emerging techno logy or equ ipment in order
to achieve the identified purpose of the regulation to post, as speci fi ed,
prior to the effective date of the regulation, that the required technology
or equipment is commercially available or will be commercia lly
available prior to the effective date of the regu lation. This bill would,
if the required technology or equipment is not commercia lly available
on the effective date of a regulation, prohibit an agency from enforcing
a vio lation of the regulation until at least 6 months after the technology
or equipment becomes commercially available and the agency posts
that information, as specified. This bill would also provide that the
agency be required to reimburse a business or individual for the costs
incurred in purchasing the required new or emerging technology or
other equipment if that technology or other requirement is determined
to not function as intended, as speci fi ed.
(4) Under the act, the agency must issue a notice of proposed action
that includes prescribed information, including, if a state agency makes
an initial detennination that the adoption, amendment, or repeal of a
regulation wi ll not have a significant statewide adverse economic impact
directly affecting business, a declaration of that determination.
This bill would delete that requirement and instead requ ire, if an
agency declares that it is not aware of any cost impact, that the notice
of proposed action include a statement describing how a private person
or business could comply with the proposed regu lation without incurring
a cost.
This bill would also require that the notice of proposed action include
the small business economic impact statement that this bi ll requires an
agency to prepare.
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(5) The act also requires the Department of Finance to adopt and
update, as necessary, instructions for inclusion in the State
Administrative Manual prescribing the methods that any agency is
requ ired to use in making the determinations relating to mandates on
local agencies or school districts, as specified.
This bill would also require the Department of Finance to adopt and
update, as necessary, instructions prescribing the methods that any
agency is required to use in making the determinations relating to
signifi cant, statewide adverse economic impacts directly affecting
business, as specified.
(6) The act requires the Office of Administrative Law to review and
approve regulations that are adopted, amended, or repealed, using
prescribed standards. The act requ ires that the office reject a proposed
regulation in specifi ed circumstances.
This bill would require that the office reject a proposed regulation if
the adopting agency does not provide specified infonnation relating to
the small business economic impact statement.
(7) The act authorizes any interested person to obtain a judicial
declaration as to the validity of specified regulations or orders of repeal,
by bringing an action for declaratory relief in the superior court in
accordance with the Code of Civil Procedure.
This bill would specify that an interested person includes, but is not
limi ted to, a small business or an organization or trade association that
represents small businesses and whose members are affected by the
regulation.
(8) The bill would also make confonning changes to the act.
Vote: majority. Appropriation: no . Fiscal committee: yes.
State-mandated local program: no.

The people of the State of California do enact as follows:
1
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SECTION I. This act shall be known, and may be cited, as the
Regulatory ReformActof201 1.
SEC. 2. The Legislature finds and declares all of the following:
(a) California lost nearly 400,000 manufacturing jobs betwcen
the years 2000 and 2007 according to a report by the Milken
Institute. Silicon Valley, for instance, has 130,000 fewer jobs now
than it had a decade ago and has an office space vacancy rate above
20 percent.
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(b) A survey conducted by Los Angclcs4based Kosman! Cos.
and the Rose Institute of State and Local Government that
examined busi ness-related fees detemlined that California is one
of the more expensive places to do business.
(c) For the second consecutive year, CEO Magazine has ranked
Cal ifornia last among the states where companies preferred to do

7 business.
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(d) Since 1999, according 10 California Lutheran University,
California has seen a far sleeper decline than the national average
in households earn ing an income between $35,000 and $75,000.
(e) California's regulatory burdens are often cited as one of the
main causes that businesses prefer to expand into other states .
It is the intent of the Legislature to create a regulatory
structure that is aware and sensitive to the cost burdens imposed
on businesses.
SEC. 3. Section 11346 of the Government Code is amended
to read:
11346. (a) It is the purpose of this chapter to es tablish basic
minimum procedural requirements for the adoption, amendment,
or repeal of administrative regulations. Except as provided in
Section 11346.1 , the pro"'isiens of this chapter tue applieable
applies to the exercise of any quasi -legislative power conferred
by any statu te heretofore or hereafte r enacted, but nothing in this
chapter repeals or di minishes additional requirements imposed by
any statute. This chapter shall not be superseded or modified by
any subsequent legislation except to the extent that the legislation
shall do so express ly.
(b) An agency that is considering adopting, amending. or
repealing a regulation may consult with interested persons parties
who would be subject to the proposed regulations before initiating
regulatory action pursuant to this article. if the agency does not,

en

or is unable to, consult with parties who would be subject to the
proposed regulation, it shall inform in writing the Office afSmail
Business Advocate and the Department of Finance of its decision
and the reasons for not consulting the impacted businesses.
SEC. 4 . Section 11346.2 of the Government Code, as amended
by Section I of Chapter 398 of the Statutes of 20 I0, is amended
to read:
11346.2. Every agency subject to this chapter shall prepare,
submit to the office wi th the notice of the proposed action as
99
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described in Section 11346.5. and make available to the public
upon request, all of the foll owing:
(a) A copy of the express tenns of the proposed regulation .
( I) The agency shall draft the regulation in plain, straightfOlward
language, avoiding technical temlS as much as possible, and using
a coherent and easily readab le style. The agency shall draft the
regulation in plain Engl ish.
(2) The agency sha ll include a notation following the express
tenns or each California Code of Regulations section, listing the
specific statutes or other provis ions oflaw authorizing the adoption
orthe regulation and listing the specific statutes or other provisions
of law being impl emented, interpreted, or made specific by that
section in the Cal ifornia Code of Regulations.
(3) The agency shall use underline or italics to indicate additions
to, and strikeout to indicate deletions from, the Califomia Code
of Regulations.
(b) An initial statement of reasons for proposing the adoption,
amendment, or repeal of a regulation. This statement of reasons
shall include, but not be limited to, all of the following:
( I) A statement of the specific purpose of each adoption,
amendment, or repeal and the rationale for the determination by
the agency that each adoption, amendment, or repeal is reasonably
necessary to carry out the purpose for which it is proposed. Where
the adoption or amendment of a regulation would mandate the use
of specific technologies or equipment, a statement of the reasons
why the agency believes these mandates or prescriptive standards
are required.
(2) An identification of each technical, theoretical, and empirical
study, report, or similar document, if any, upon which the agency
relies in proposing the adoption, amendment, or repeal of a
regulation.
(3) (A) A description of reasonable alternatives to the regulation
and the agency's reasons for rejecting these aitenultives each
specific alternative. In the case ofa regulation that would mandate
the use of speci fi c technologies or equipment or prescribe specific
act ions or procedures, the imposition of performance standards
shall be considered as an alternative.
(8) A description of reasonable alternatives to the regu lation
that would lessen any adverse impact on small business and the
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agency 's reasons for rejecting tn(")se ttherllttth'cs each specific
alternative.
(C) Notw ithstanding subparagraph (A) or (8), an agency is not
required to ftFliHcially canSll"tlct tl l tef116tiv~ . describe unreasonable
alternatives, 6fj"stify why it htls not deseribee ftiternati'f'cs.
(4) Facts, evidence, documents, testimony, or other evide nce
on which the agency relies to support an initial determination thaI
the action will not have a significant adverse economic impact on
business.
(5) A department, board, or comm ission within the
Environmental Protection Agency, the Resources Agency, or the
Office of the State Fire Marshal shall describe its efforts, in
connection with a proposed rulemaking action, to avoid
utulecessary duplication or conflicts with federal regulations
contained in the Code of Federal Regulations addressing the same
issues. These agencies may adopt regulations different from federal
regulat ions contained in the Code of Federa l Regulations
addressing the same issues upon a finding of one or more of th e
following justifications:
(A) The ditTering state regulations are authorized by law.
(8) The cost of ditTering stale regulations ' is justified by the
benefit to human health, publ ic safety, public welfare, or the
environment.
(c) A state agency that adopts or amends a regulation mandated
by federal law or regulations, the provisions of which are identical
to a previously adopted or amended federal regulation, shall be
deemed to have complied with subdivision (b) if a statement to
the effect that a federally mandated regulation or amendment to a
regulation is being proposed, together with a citation to where an
explanation of the provisions of the regu lation can be found, is
included in the notice of proposed adoption or amendment prepared
pursuant to Section 11346.5 . However, the agency shall comply
fully with this chapter with respect to any provisions in the
regulation that the agency proposes to adopt or amend that are
different from the corresponding provisions of the federal
regulation.
(d) This section shall be inoperative fro m January 1, 2012, until

38 January 1,2014.
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SEC. 5. Section 11346.2 of the Govemment Code, as added
by Section 2 ofChaptcr 398 of lhe Statutes 0[2010, is amended
to read:
11346.2. Every agency subject to this chapter shall prepare,
submit to the office with the notice of the proposed action as
described in Section 11346.5, and make available to the public
upon request, all of the following:
(a) A copy or the express (enns or the proposed regulation .
( 1) The agency shaH draft the regulation in plain, straightforward
language, avoiding technical terms as much as possible, and usi ng
a coherent and eas iiy readable style. The agency shall draft the
regulation in plain English.
(2) The agency sha ll include a notation following the ex press
tenns of each Ca lifornia Code of Regulat ions section, listing the
specific statutes or other provisions of law authorizing the adoption
of the regulation and li sting the specific statutes or other provisions
of law being implemented, interpreted, or made specific by that
section in the California Code of Regu lations.
(3) The agency shall use underline or italics to indicate additions
to, and stri keout to indicate deletions from, the California Code
of Regulations.
(b) An initial statement of reasons for proposing the adoption ,
amendment, or repeal of a regulation. T his statement of reasons
shall include, but not be limited to. all of the following:
(1) A statement of the specific purpose of each adoption,
amendment, or repeal and the rationale for the detennination by
the agency that eac h adoption, amendment. or repeal is reasonably
necessary to call)' out the purpose for which it is proposed.
(2) An identification of each technical, theoretical, and empirical
study, report, or similar document. if any, upon which the agency
relies in proposing the adoption. amendment. or repeal of a
regulation.
(3) Where the adoption or amendment of a regu lation would
mandate the use of specific technologies or equipment, a statement
of the reasons why the agency believes these mandates or
prescriptive standards are required.
(4) (A) A description of reasonable alternatives to the regulation
and the agency's reasons for rejecting those fllternflti 'l"es each

39
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I
(8) A description of any perfomlance standard that was
2 considered as an alternative. in the case ofa regulation that woul d
3 mandate the use of specifi c technologies or equipment or prescribe
4 specific actions or procedures, the imposition of perfomlance
5 standards shall be considered as an alternative.
6
(C) A description of rea sonab le alternatives to the regulation
7 that would lessen any adverse impact on small business and the
8 agency's reasons for rejecting tnese sltcrnfl:ti\'cs each specific
9 alternative.
10
CD) Notwithstanding subparagraph (A), (B), or (C), an, agency
11 is not required to ftflifiei!:llly eon:nruet altemfttives, describe
12 unreasonable alternatives, Of jl1stify w'hy it fll:l:S not described
13 altenlfl tives .
14
(5) Facts, evidence, documents, testi mony, or other evidence
I S on which the agency relies to support an initial determination that
16 the action will not have a significant adverse economic impact on
17 business.
18
(6) A department, board, or commi ssIOn within the
19 Environmental Protection Agency, the Resources Agency, or the
20 Office of the State Fire Marshal shall describe its efforts, in
2 1 connection w ith a proposed rulemaking action, to avoid
22 unnecessary duplication or conflicts with fed eral regulations
23 contained in the Code ofFedera! Regulations addressing the same
24 issues. These agencies may adopt regulations different from federal
25 regulations contained in the Code of Federa l Regulations
26 addressing the same issues upon a find ing of one or more of the
27 fol lowing j ustifi cations:
28
(A) The differing slate regulations are authorized by law.
29
(8) The cost of differing state regulations is justified by the
30 benefi t to human health, public safety, public welfare, or the
31 environment.
32
(c) A state agency thaI adopts or amends a regu ialioQ. m andated
33 by federal law or regulations, the provisions of wh ich are identical
34 to a prev iously adopted or amended federal regulation, shall be
35 deemed to have complied with subdivi sion (b) if a statement to
36 the effect that a fede ral ly mandated regulation or amendment to a
37 regulation is being proposed, together with a citation to w here an
38 explanation of the provisions of the regulation can be found, is
39 included in the notice of proposed adoption or amendment prepared
40 pursuant to Section i J 346.5. However, the agency shall comply
99
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fully with Ihis chapter with respect to any provisions in the
regulation that the agency proposes to adopt or amend that arc
different from the corresponding provis ions of the federal

4 regulation.
5
6
7
8

(d) This section shall become operative on January 1,20 12.
and as of that date is repealed, un less a later enacted statute, that
is enacted before January 1,20 14, deletes or extends that date.

9

SEC. 6. Section 11346.3 orlhe Government Code is amended

(e) This section shall remain in effect only unti l January 1,20 14,

10 to read :
11
11 346.3. (a) State ageflcies An agency proposing to adopt,
12 amend, or repeal any administrative regulation shall assess the
13 potential [or adverse economi c impact all California business
14 enterprises and individuals, avoiding the imposition of unnecessary
15 or unreasonable regulations or reporting, reeordkeeping, or
16 compliance requirements. For purposes of this subdivision,
17 assessing the potentia l for adverse economic impact shall require
18 agencies, when proposing to adopt, amend, or repeal a regulation,
19 to adhere to the following requirements, to the extent that these
20 requirements do not confl ict with other state or federal laws :
2J
(1) The proposed adoption, amendment, or repeal of a regulation
22 sha ll be based on adequate in formation concerning the need for,
23 and consequences of, proposed governmental action.
24
(2) The state agency, prior to submitting a proposal to adopt,
25 amend, or rcpeal a regul ation to the office, shall consider the
26 proposal's impact on business, with consideration of industries
27 affected including the ability of California busi nesses to compete
28 with businesses in other states. For purposes of evaluating the
29 impact on the abil ity of California businesses to compete with
30 businesses in other states, an agency shall consider, but not be
31 limited 10, information supplied by interested parties.
32
(3) II is not the intent of this seetion An agency, before
33 submitting a proposal to impose additional criteri a on ftgCl'leies,
34 a06,.. e thftl '... hi en exists in eurrent itt'", in ftssessing adverse
35 eetmt»nte adopt, amend, or repeal a regulation /0 the office, shall
36 consider the proposal's impact on Calirornia small business
37 entel"f'rises, by preparing a small business economic impact
38 statement. An agency shall consider, but-tmly to assure that the
39 asses!tment is Iftftde etuly in the precess 6f initiatitm and
40 devel0l'nlent of a prop6sed adoption, amcfl dment, or repeal of a
99
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!'egtliation. 1101 be limited to, injornwlioll supplied by imerested
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parlies. The small business economic impac! stafement shall
include all ofllle/allowing:
(AJ An identification and estimate of the /lumb er of small
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businesses subject (0 the proposed regulation.
(8) The eSfimaled 011111101 average cost ofcompliance bya small
business subject 10 Ihe proposed regulation.
(C) The estimated statewide annual average cost ofcompliance
by small businesses subject to fhe proposed regulation.
(b) (1) All state agencies proposing 10 adopt, amend, or repeal
any admini strative regulat ions shall assess whether and to what
extent it will affect the foll owing:
(A) The creation or elimination of jobs within the State of
California.
(8) The creat ion of new businesses or the elimination of existing
businesses within the State of Ca lifornia.
(C) The expansion of bus inesses currently doing business within
the State ofCalifomia.
(2) This subdivision docs not apply to the University of
California, the Hastings College of the Law, or the Fair Political
Practices Commission.
(3) lnfonnation required from state agencies for the purpose of
completing the assessment may come from exist ing state
pub lications.
(c) No administrative regulation adopted on or after January I,
1993, that requires a report shall apply to bus inesses, unless the
state agency adopting the regulation makes a finding that it is
necessary for the health, safety, or we lfare of the people of the
state that the regulation apply to businesses.
(d) The office shall ensure compliance with the provisions of
this section in all filings to adopt. amend, or repeal any
administrative regulation. pursuanf /0 Section 11349.1.
SEC. 7. Section 11346.45 of the Government Code is amended
to read:
11346.45. (a) In order to increase public participation and
improve the quality of regulations, state agencies proposing to
adopt regulations shall, prior to publication of the notice req uired
by Section 11 346.5, involve parties who would be subject .to the
proposed regulations in public discussions regard ing those
proposed regulations, when the proposed regulations involve
99
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1 complex proposals or a large number of proposals that cannot
2 easily be reviewed during the comment period.
3
(b) This section does not apply to a state agency in any instance
4 where that state agency is required to implement federal law and
5 regulations for which there is little or no discretion on the part of
6 the state to vary.
7
(c) If the agency does not or carmot compl y with the provisions
8 of subdivision (a), it shall state the reasons for noncompliance with
9 reasonable specificity in the rulemaking rec6rei. record and to the
10 Office of the Small Business Advocate and the Department of
I I Finance.
12
(d) The provisions of this section shall not be subject to j udicial
13 review or to the provisions of Section 11349. 1.
14
SEC. 8. Section 11346.5 of the Government Code is amended
15 to read:
16
11346.5 . (a) The notice of proposed adoption, amendment, or
17 repeal of a regulation shall incl ude the following:
18
(I) A statement of the time, p lace, and nature of proceedings
19 for adoption , amendment, or repeal of the regulation .
(2) Reference to the a uthority under wh ich the regulation is
20
21 proposed and a reference to the particular code sections or other
22 provisions of law that are being implemented, interpreted, or made
23 specific.
24
(3) An infonnative digest drafted in plain English in a format
25 similar to the Legislative Counsel's digest on legislative bills. T he
26 infonnative digest shall include the fo llowing:
27
(A) A concise and clear summary of existing laws and
28 regulations, if any, related directly to the proposed action and of
29 the effect of the proposed action.
(B) If the proposed action differs substantially from an existing
30
31 comparable federal regulation or statute, a brief descri ption of the
32 signi fi cant differences and the full citation of the federal regulations
33 or statutes.
34
(C) A policy statement overview explaining the broad objectives
35 of the regulation and, if appropriate, the specific objectives.
36
(4) Any other matters as are prescribed by statute applicable to
37 the specific state agency or to any specific regulation or class of
38 regulations.
39
(5) A detennination as to whether the regulation imposes a
40 mandate on local agencies or school districts and, if so, whether
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1 the ma ndate requires state reimbursement pursuant to Part 7
2 (commencing with Section 17500) of Division 4.
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(6) An estimate, prepared in accordance with instructions
adopted by the Department of Finance, of the cost or savings to
any state agency, the cost to any local agency or school district
that is required to be reimbursed under Part 7 (commencing with
Section 17500) of Division 4, other nondiscretionary cost or
savings imposed on local agencies, and the cost or savings in
federal funding to the Slate .
For purposes of this paragraph, "cost or savings" means
additional costs or savings, both direct and indirect, that a publ ic
agency necessarily incurs in reasonable compliance wi th
regulations.
(7) If a state agency, in proposing to adopt, amend, or repeal
any administrative regulation, makes an initial detennination that
the action may have a sign ificant, statewide adverse econom ic
impact directly affecting business, incl uding the ability of
California businesses to compete w ith businesses in other states,
it shall include the following information in the notice of proposed
action:
(A) Identification of the types of businesses that would be
affected.
(8) A description of the projected reporting, recordkeeping, and
other compliance requirements that would result from the proposed
aclion.
(C) The following statement: " The (name of agency) has made
an initial detennination lhat the (adoption/amendment/repeal) of
this regulation may have a significant, statewide adverse economic
impact directly affecting business, including the abi lity of
California businesses to compete with businesses in o the r states.
The (name of agency) (haslhas not) considered proposed
alternatives that would lessen any adverse economic impact on
business and invites you to submit proposals. Submission s may
include the fo llowing consi derations :
(i) The establishment of differing compliance or reporting
requirements or timetables that take into account the resources
available to businesses.
(ii) Consolida tion or simplification of compl iance and reporting
requirements for businesses.
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(iii) The use of perfonnance standards rather than prescriptive
standards.
(iv) Exemption or partial exemption from the regulatory
requirements for businesses."
(8) If a state agency, in adopting, amending, or repealing any
administrative regulation, makes an initial determination that the
action will not have a significant, statewide adverse economic
impact directly affecting business, including the ability of
Cali fornia businesses to compete with businesses in other states,
it shall make a declaration to that effect in the notice of proposed
action. In making this declaration, the agency shall provide in the
record facts, evidence, documents , testimony, or other evidence
upon which the agency relies to support its initial determination.
An agency's initial detennination and declaration that a proposed
adoption, amendment, or repeal of a regulation may have or will
nol have a signifi cant, adverse impact on businesses, including the
ability of Cali fomi a businesses to compete with businesses in other
states, shall not be grounds for the office to refuse to publish the
notice of proposed action.
(9) A descriprion of all cost impacts, known to the agency at
the time the notice of proposed action is submitted to the office,
that a representative private person or business would necessarily
incur in reasonable compliance with the proposed action. If an
agency declares, pursuant 10 this paragraph. thaI il is nol aware
ofany cost impact thar a representative private person or business
would incur in compliance with the proposed adoption. amendment.
or repeal of a regulation, the agency shall include a statement
describing how a privare person or business could comply with
the proposed adoprion. amendment, or repeal of a regulation
without incurring a cost.
If no eost impaets are knOWft \0 the ageney, it shall state the
follo'Wing:
"The agency. is not aware of afty cost ilnp8ets that----ft
representative pri'vate person or business would fteeessarily incur
in reasonable eompli8nee with tfte f'fof'osecl action."
(10) IrThe small business economic impacl statement that is
required by subdivision (a) of Section J J346.3, and a statement
afthe results of the assessment required by subdivision (b) of
Section 11346.3.
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(II) The fi nding prescribed by subdivision (c) of Section
11346.3, if required.
(1 2) A statement that the action would have a signifi cant effect
on housing costs, if a state agency, in adopting, amending, or
repeal ing any administrative regulation, makes an initial
detennination that the act ion would have that effect. In addition,
the agency officer designated in paragraph (14), shall make
available to the public, upon request, the agency 's eva luation, if
any, of the effect of the proposed regulatory action on housi ng

costs.
(13) A statement that the adopting agency must delennine that
no reasonable alternative considered by the agency or that has

otherwise been identified and brought to the attention of the agency
would be more effective in carry ing oUllhe purpose for which the
action is proposed or would be as effective and less burdensome
to affected private persons than the proposed action.
(14) The namc and tclephone number of the agency
representative and designated backup contact person to whom
inquiries concerning the proposed administrative action may be
directed.
(\5) The date by whi ch comments submitted in writing must
be received to present statements, arguments, or contentions in
writing relating to the proposed action in order for them 10 be
considered by the state agency before it adopts, amends, or repeals
a regulation .
(16) Reference to the fact that the agency proposing the action
has prepared a statement of the reasons for the proposed action,
has available all the information upon which its proposal is based,
and has available the express terms of the proposed action, pursuant
to subdiv ision (b).
(17) A statement thai if a public hearing is not schedul ed, any
interested person or his or her duly authorized representative may
request, no later than 15 days prior to the close of the written
cOllUnent period, a public hearing pursuant to Section 11346.8.
(18) A statement indicating tbat the full text of a regulation
changed pursuant to Section 11346.8 will be avai lable for at least
15 days prior to the date on which the agency adopts, amends, or
repeals the resulting regulation .
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(19) A statement explaining how to obtain a copy of the final
statement of reasons once it has been prepared pursuant to
subdiv ision (a) of Section 11346.9.
(20) If the agency maintains an Internet Web site or other similar
forum for the electronic publication or di stribution of written
material, a statement explaining how materials published or
distributed through that forum can be accessed.
(b) The agency representative designated in paragraph (14) of
s ubdivision (a) shall make available to the public upon request the
express tenns orthe proposed action. The representative shall also
make available to the public upon request the location of public
records, including reports, documentation, and other materials,
related to the proposed action. If the representative receives an
inquiry regarding the proposed action that the representative cannot
answer, the representative shall refer the inquiry to another person
in the agency for a prompt response.
(c) This section shall not be construed in any manner that results
in the invalidation ofa regulation because of the alleged inadequacy
of the notice content or the summary or cost estimates, or the
alleged inadequacy or inaccuracy of the housing cost estimates, if
there has been substantial compliance with those requirements.
SEC. 9. Section 11346.6 is added to the Government Code, to
read:
11346.6. (a) (I) An agency that adopts a regulation that
requires the use of a new or emerging technology or other
equipment in order to achieve the identified purpose of the
regulation shall post on its Internet Web site, if avai lable, and in
the California Regulatory Notice Register, prior to the effective
date of the regulation, that the required technology is commercially
available or wi ll be conunercially available prior to the effective
date of the regulation.
(2) For purposes of this section, new or emerging technology
or other eq uipment shall not be detennined to be commercially
available unless it is available on the market from at least two
providers or manufacturers .
(b) Notwithstanding any other law, if new or emerging
technology or other equipment, whose use is required by a
regulation, is not commercially available on the effective date of
the regulation, the adopting agency shall not enforce a violation
of that regulation until at least six months after the req uired
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technology or other equipment becomes commercially available
and the agency posts on its Internet Web site, if available, and in
the Ca lifornia Regulatory Notice Register, that the required
technology or other equipment has become conuncrcia lly available.
(c) In the event that a person or business incurs costs purchasing
new or emerging technology or other equipment that is required
by an adopted regulation, but the agency ultimately delennines
that Ihc regulatory program is not workable because the new or
emerging technology or other equipment does not function as
intended by the adopting agency. the agency shall be responsible
for reimbursing the person or business for those incurred costs.
(d) Nothing in this section shall be construed to require an
agency to readopt a regulation a lready approved by the office and
fi led with the Secretary of State.
(e) An agency shall not be required to compl y with the
requirements of this section if an adopted regulation that requires
the use of a new or emerging technology or other equipment
imposes that requirement on the industry that is directly responsible
for developing or manufacturi ng the new or emerging technology
or other equipment as a part of that industry's core business.
(f) Nothing in this section shall he construed to prohibit an
agency from adopting new or additional standards for new or
emerging technology or other equipment.
SEC. 10. Section 11349.1 of the Govemment Code is amended
to read:
11349.1. (a) The office shall review all regulations adopted,
amended, or repealed pursuant to the procedure specified in Article
5 (commencing with Section 11346) and submitted to it for
publication in the California Code of Regulations Supplement and
for transmittal to the Secretary of State and make detenni nations
using all of the fo llowing standards:
(I) Necessity.
(2) Authority_
(3) Clarity_
(4) Consistency.
(5) Reference.
(6) Nondupli catioll.
In reviewing regulations pursuant to this section, the office shall
restrict its review to the regulation and the record of th e rulemaking
proceeding. The o ffi ce shall approve the regulation or order of
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repeal if it complies wilh the standards sel forth in thi s section and
with this chapter.
(b) In reviewing proposed regulations for the criteri a in
subdivision (a), the office may consider the clarity of the proposed
regulation in the context of related regulations already in existence.
(c) The office shall adopt regulations governi ng the procedures
it uses in review ing regulat ions submitted to il. The regulations
shall provide for an orderly review and shall specify the methods,
standards, presumptions, and principles the offi ce uses, and the
limi tations it observes, in reviewing regulations to establish
compliance with the standards specifi ed in subdivi sion (a). The
regulations adopted by the office shall ensure that it docs not
substitute its judgment for that of the rulemaking agency as
expressed in the s ubstantive content of adopted regulations.
(d) The office shall rehlm any regulation subject to thi s chapter
to the adopting agency ifany of the foll owing occur:
(I) The adopting agency has not prepared the estimate requ ired
by paragraph (6) of subdivision (a) of Section 11346.5 and has not
incl uded the data used and calculations made and the summary
report of the esti mate in the file of the rulemaking.
(2) The agency has not complied with Section 11 346.3.
(3) The adopting agency has prepared the esti mate required by
paragraph (6) of subdivision (a) of Section 11 346.5, the estimate
indicates that the regulation will resul~ in a cost to local agencies
or school districts that is required to be reimbursed under Part 7
(corrunencing with Section 17500) of Division 4, and the adopting
agency fails to do any of the following:
(A) Cite an item in.the Budget Act for the fi scal year in which
the regulation will go into effect as the source from which the
Controller may pay the claims of local agencies or school districts.
(B) Cite an accompanying bill appropriating fund s as the source
from which the Controller may pay the claims of local agencies
or school districts.
(C) Attach a Jetter or other documentation from the Department
of Finance which states that the Department of Finance has
approved a request by the agency that funds be incl uded in the
Budget Bill for the next following fiscal year to reimburse local
agencies or school districts for the costs mandated by the
regulation.
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(D) Attach a letter or o ther documentation from the Department

of Finance which slates thaI the Department of Finance has
authorized the augmentation of the amount available for
expenditure under the agency 's appropriation in the Budgel Act
which is for reimbursement pursuant to Part 7 (commencing with
Section 17500) of Division 4 to local agencies or school distri cts
from the unencumbered balances of other appropriations in the
Budget Act and that this augmentation is sufficient to reimburse
local agencies or school districts for their costs mandated by the
regulation.
(4) The adopting agency has nol provided the s111all business
economic impact staiement required pursuanr to paragraph (10)
o/subdivision (a) o/Section 11346.5, or if the small business

13
14 economic impact statement does not contain the elements required
15 pursuant 10 Section ll346.3.
16
(5) The adopting agency has nol proVided the estimale or
17 description required pursuant 10 paragraph (9) 0/subdivision (a)
18 o/Section 11346.5.
19

(e) The office shall notify the Department of Finance of all

20 regulations returned pursuant to subdiv ision (d).
21 (f) The office shall return a rulemaking fil e to the subm itting
22
23
24
25
26
27
28
29
30
31
32
33
34
35

agency if the file does not comply with subdivisions (a) and (b)
of Section 11347.3. Within three state working days of the receipt
of a rulemaking file , the office shall notify the submitting agency
of any deficiency identified. If no notice of deficiency is mailed
to the adopting agency within that time, a rulemaking file shall be
deemed submitted as of the date of its original receipt by the office.
A ruiemaking file shall not be deemed submitted until each
deficiency identified under this subdivi sion has been corrected.
This subdivision shall not limit the review of regulations under
this article, including, but not limited to, the confonnity of
rulemaking files to subdivisions (a) and (b) of Section 11347.3.
SEC. II. Section 11350 of the Government Code is amended
to read:
11 350. (a) Any interested person, including, but not limited

36 to, a small business or an organization or trade association that
37 represents small businesses and whose members are affected by
38 the regulation, may obtain a j udicial declaration as to the va lidity
39 of any regulation or order of repeal by bringing an action for
40 declaratory re lief in the superior court in accordance with the Code
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of Civil Procedure. The righl to judicial determination shall not
be affected by the failure either 10 petition or to seek
reconsideration of a peti tion fi led pursuant to Section 11340.7
before the agency promulgating the regulat ion or order of repeal.
The regulation or order of repeal may be declared to be inval id for
a substantial failure to comply with thi s chapter, or, in the case of
an emergency regul ation or order of repeal, upon the ground tha t
the facts recited in the fi nding of emergency prepared pursuant to
subdivision (b) of Sec lion 11346. 1 do not constitute an emergency
within the provisions of Section 11346. 1.
(b) In addition to any other ground that may exist, a regulation
or order ofrepeaJ may be declared invalid if either of the following
exists:
(1 ) The agency's detennination that the regu lation is reasonably
necessary 10 effectuate the purpose of Ihe statute, court decision,
or other provi sion of law thaI is being implemented, interpreted,
or made specifi c by the regu lation is not supported by substantial
evidence.
(2) The agency declaration pursuant to paragraph (8) of
subdivision (a) of Section 11 346.5 is in conflict with substanti al
evidence in the record .
(c) The approval of a regulation or order of repeal by the office
or the Govemor's ove rruling of a decis ion of the office
disapprov ing a regulation or order of repeal shall not be considered
by a court in any action for declaratory rel ief brought with respect
to a regulation or order of repeal.
(d) In a proceeding under this section, a court may only consider
the following evidence:
(I) The rulemaking file prepared under Section 11347.3.
(2) The finding of emergency prepared pursuant to subdivision
(b) of Section 11346.1.
(3) An item that is required to be included in the rulemaking
fi le but is nol included in the rulemaking file, for the sale purpose
of proving its omission.
(4) Any evidence relevant to whether a regulation used by an
agency is required to be adopted under th is chapter.
SEC. 12. Section 11 350.3 of the Government Code is amended
to read:
11350.3. Any interested person, including, but not limired fO,
a small business or an orgal1ization or trade association that
99
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I represents sIIIall businesses alld whose members are affected by
2 the regulation, may obtain a j udicial declaration as to the validity
3 of a regulation or order ofrepca\ which the office has disapproved
4 pursuant to Section 11349.3, 1/349.3 or 11349.6, or ora regulation
5 that has been ordered repenled pursuant to Section 11349.7 by
6 bringing an action for declaratory relief in the superior court in

7
8

accordance with the Code of Civil Procedure. The court may
declare the regulation valid if it delcnnines that the regulation

9 meets the standards set forth in Section 11349.1 and that the agency
10 has complied with this chapter. If the court so detennines, it may
I J order the office to immediately file the regu lation with the
12 Secretary of State.
13
SEC. 13. Section 11357 of the Government Code is amended
14 to read:
15
11357. (a) The Department of Fi nance sball adopt and update,
16 as necessary, instructions for inclusion in the State Administrative
J7 Manual prescribing the methods that any agency subject to this
18 chapter shall use in making the detel"ll'lin8tion determinations and
19 estimates required by paragraph paragraphs (5) and tl,e estin'l8te
20 required by paraglllph (6) to (J 0), inclusive, of subdivision (a) of
21 Section 11 346.5. The instructions shall include, but need not be
22 limited to, the following:
23
(I) Guidelines governing the types of data or assumpt ions, or
24 both, that may be used, and the methods that shall be used, to
25 calculate the estimate of the cost or savings to public agencies or
26 small businesses mandated by the regulation for which the estimate
27 is being prepared.
28
(2) The types of direct or indirect costs and savings that should
29 be taken into account in preparing the estimate.
30
(3) Th e criteria that shall be used in detennining whether the
31 cost ofa regulation must be funded by the state pursuant to Section
32 6 of Article XIII B of the California Constitution and Part 7
33 (commencing wi th Section 17500) of Division 4.
34
(4) The criteria that shall be used in determining whether the

35
36

cost of a regulation will have a significant, statewide adverse
economic impact on businesses.
37
(5) The criteria that shall be used in determining what costs, if
38 any, may be incurred by an individual or business that complies
39 with a proposed regulation.
40
f4J
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(6) The fonnat the agency preparing the estimate shall follow
in summarizing and reporting its estimate of the cost or savings
to state and local agencies, school districts, and in federal funding
of state programs that will result from the regulation.
(b) Any action by the Department of Finance to adopt and
update, as necessary, instructions to any state or local agency for
the preparation, development, or administration of the stale budget,

including any instructions included in the State Administrative
Manual, shall be exempt from this chapter.
(e) The Department of Finance may review any estimate
prepared pursuant to this section for content including, but not
limited to, the data and assumptions used in its preparation.
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