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MENMORANDUM
DATE April 5, 2012
TO ALL HEALING ARTS BOARDS
, EL i
(i oo friinor
FROM “DOREATHEA JOHNSON

Deputy Director, Legal Affairs
Department of Consumer Affairs

' Opinion Regarding Uniform Standards for Substance-Abusing
SUBJECT  |icensees (5B 1441)

This memo addresses a number of questions that have been raised concerning the
discretion of healing arts boards, with respect to the Uniform Standards for Substance-
Abusing Healing Arts Licensees (“Uniform Standards”) that were formulated by the
Substance Abuse Coordination Committee and mandated by Business and Professions
Code section 315. Previously, there have been discussions and advice rendered,
opining that the boards retain the discretion to modify the Uniform Standards. This
opinion, largely influenced by the fact that the rulemaking process necessarily involves
the exercise of a board’s discretion, has been followed by a number of boards as they

completed the regulatory process.

Two opinions, one issued by the Legislative Counsel Bureau ("Legislative Counsel”)
dated October 27, 2011, and an informal legal opinion, rendered by the Government
Law Section of the Office of the Attorney General ("Attorney General’), dated

February 29, 2012, have been issued and address the discretion of the boards, in
adopting the Uniform Standards. This memo is to advise the healing arts boards of this
office’s opinion regarding the questions raised, after a review of these two opinions. A

copy of each opinion is attached for your convenience.
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Questions Presented

i Do the healing arts boards retain the discretion to modify the content of the
specific terms or conditions of probation that make up the Uniform
Standards?

Both Legislative Counsel and the Attorney General concluded that the healing
arts boards do not have the discretion to modify the content of the specific terms
or conditions of probation that make up the Uniform Standards. We concur with

that conclusion.

2 Do the healing arts boards have the discretion to determine which of the
Uniform Standards apply in a particular case?

Legislative Counsel opined that, unless the Uniform Standards specifically so
provide, all of the Uniform Standards must be applied to cases involving
substance-abusing licensees, as it was their belief that the Legislative intent was
to “provide for the full implementation of the Uniform Standards.” The Attorney
General agreed with Legislative Counsel. Following our review and analysis of
Business and Professions Code Section 315, we concur with both the Office of
the Attorney General and the Legislative Counsel.

3. Is the Substance Abuse Coordination Committee (SACC) the entity with
rulemaking authority over the uniform standards fo be used by the healing

arts boards?

The Legislative Counsel concluded that the SACC had the authority to
promulgate regulations mandating that the boards implement the Uniform
Standards. However, the Office of the Attorney General disagreed and
concluded that the SACC was not vested with the authority to adopt regulations
implementing the uniform standards. We agree with the Office of the Attorney
General. It is our opinion that the authority to promulgate the regulations
necessary to implement the Uniform Standards, lies with the individual boards
that implement, interpret or make specific, the laws administered by those
boards. As the SACC is limited to the creation or formulation of the uniform
standards, but is not authorized to implement the laws of the healing arts boards,
it does not have authority to adopt regulations to implement those standards.
Consequently, we agree with the Attorney General’s opinion that the SACC is not
the rule-making entity with respect to the Uniform Standards, and therefore has
no authority to adopt the Uniform Standards as regulations.

It is our recommendation that healing arts boards move forward as soon as possible to
implement the mandate of Business and Professions Code section 315, as it relates to
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the Uniform Standards. Some of the standards are appropriate for inclusion in an
agency’s disciplinary guidelines, which necessarily will involve the regulatory process.
Others are administrative in nature and not appropriate for inclusion in the disciplinary
guidelines. For example, Uniform Standard No. 16 which sets forth reporting
requirements would not be appropriate for inclusion in disciplinary guidelines.

Please work with your assigned legal counsel to determine how best to implement the
Uniform Standards. This should include a discussion as to whether : (1) the Uniform
Standards should be placed in a regulation separate from the disciplinary guidelines; (2)
the implementing regulation should include a definition of (or criteria by which to
determine) what constitutes a “substance-abusing licensee.”

It is hopeful that the foregoing information addresses your concerns with respect o the
implementation of the mandatory uniform standards.

Attachments

cc:  Denise Brown, DCA Director
Awet Kidane, DCA Chief Deputy Director
DCA Legal Affairs Attorneys
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Ocrober 27, 2011

Honorable Curren D Prce Jr.
Room 2053, State Capitol

HEALING ARTS BOARDS: ADOPTION OF UNIFORM STANDARDS - #1124437

[Dear Senaror Price:

You have asked nwo questions wich regard to the adoption of uniform scandards by
the Substance Abuse Coordinarion Commircee pursuant to Section 315 of che Business and
Professions Code. You have asked whether the Substance Abuse Coordination Commitree is
required to adopr the uniform srandards pursuant to the rulemaking procedures under the
Administracive Procedure Act (Ch. 3.5 (commencing wich Sec. 11340), Pr. 1, Div. 3, Tide 2.
Gov. C.). You have also asked, if the uniform scandards are preperly adopred by the
Substance Abuse Coordination Commitree, whether che healing ares boards are required ro
implement them.

By way of background, Section 315 of the Business and Professions Code'

provides as follows:

“315. (a) For the purpose of derermining uniform standards char will be

used by healing acts boards in dealing with substance-abusing hicensees, there is
established in the Department of Consumer Affairs the Substance Abuse
Coordination Commirtee. The commirtee shall be comprised of the execurive
officers of the departmenc’s bealing arts boards esiablished pursuant o
Division 2 {commencing wich Secrion 500), the Scace Board of Chiropracric.

Examiners, the QOsteopachie Medical Board of California, and 2 designee of the
State Department of Aleohol 2nd Drug Programs. The Director of Consumer
Aftairs shall chair the cemmuccee and may invice individuals or scakeholders
who have parovolar expertise i che area of substance abuse to advise the

coemmer(ee.

y : e .
All furcher seccion relerences are to the Business and Professions Code, unless

otherwise referenced.
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"(h) The commucee shall be subyect o the Bagley-Reens Opzr Meetne
] J o ) -
ActiAricle § (commenang wath Secoon 111203 6f Thvasion 3 ol Ticle 2 of the

Government Code ),
shall formulate uniform and

shd
spectlhe standards in ezch of che followine areas thar each hizaline arts board

shall use in dzabine wirh substance-abusing licensees, wherher or pot a board

chooses to have & lermal diversion prograrn,

"{1) Specific requirements for a chimcal dagnosuc evaluauon of the
licensee, including, but not imized to, required qualifications for the providers
evaluating the licensec,

“(2) Speciie requirements for the cemporary removal of the licenses from
pracoce, in order to enable rhe licensee 1o undergo the chnical diagnostic
evaluziwn descrived in paragraph (1) and any trearment recommended by the
evaluaror described in paragraph (1) and approved by the board. and specific
criteria that the heenses must mees before being permitted 1o return to pracrice
on a full-time or part-tirne hasss.

"(3) Speaific requirements char govern the abilicy of che licensing board w0
communicate with the licensee’s employer abour the licensee’s status and
condition.

"(4) Standards governing all aspecrs of required resting, including, bur
not limized 1o, frequency of tesung, randomness, merhod of notice 1o the
ficensee, number of hours berween the provision of norice and the rtest
standards for specimen collectors, procedures used by speaimen collectors, the
permissible locanons of tesnng, whether the coliection proczss must be
observed by the collecror, backup resting requirements when the licensee is on
vacauion or otherwise unavailable for local lesting, reguirements for the
laboratery that analyzes the specimens, and rhe required maximum timelrame
from the test to the receipr of the resul: of che rest,

“(5) Standards governing all aspecis of group mesung zriendance
requitements, including, bur not himited ta, required qualificavons for group
meering facilicacors, frequency of required meeting atrendance, and mechods of
Jocumenting und reporting attendance or nonattendance by licensees.

"(6) Srandards used in determining whether inpatient, outpatient, or
other (ype of treatment s necessary,

(7) Werksice montoning requirzments and standards, including, bur
sor limited 1o, required qualificznons of worksitz monirors, required mechods

ol monitering by workuce monitors, and reguued reporting by worksite

i

MOnIoLS,
“18) Procedures co be followed when 2 licensce tests positive for a banned

substance.
“19) Procedures (6 be followed when 2 licensee 1s confirmed ro have

ingested 3 banned substance.
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"(10) Specific consequences lor mayor violanons and minor violations, In
paracular. the commutree shall consider the use of a deferred prosecunion
stipulation simvilar ro che sppulznon descriped in Section 1000 of the Penal -
Code. in which the heensee admuis o self-abuse of drugs or alcohol and
surrenders his or her license. That agreement is delerred by the agency unless
o1 until the licznsee cemmits a major violanon, 1n which case 1015 revived and
the hicense s surrendered,

(11} Criceria char a licensee muse meer i order to pearion for return o
svactce on a full-ame basis.

"(12) Crireria chat 3 licensee must meer in order to pecition for
rernstaternent of a full and unrestricted license.

113) 11 a board uses a private-sector vendor that provides diversion
seryices, standards for immediare reporting by the vendor to the board of any
and all noncompliance with any rerm of the diversion centract or prebation;
standards For the vendor's approval process for providers or contraciors thar
orovide diversion services. including. but notr himired (o, specimen collectors,
group meeting facilitarors, and worksite monuors; standards requiring che
vendor fo disapprove and discontinue the use of providers or contractors rhat
fail o provide effecrive or timely diversion services; and standards for 2
licensee’s terminarion from che program and referral (o enforczment.

"{14) It a board uses 2 private-sector vendor that provides diversion
services, the extent to which licensee participation in that program shall be
kept confidential (rom tine public,

(15 I & hoard wses a private-sector vendor that provides diversion
services, a schedule for external independent audits of the vendor performance
in adbering to che srandards adopied by the commirrec. '

"(16) Measurable criteria and scandards o determine whether each
board” merhod of dealing with substance-abusing licensees proteces parienc
from harm and 1s effecoive 1n assistng ics licensees in recovering from substance

abuse in the long term.” (Emphasis added.)

Thus, the legislature has escablished in the Uepartment of Consumer Affairy
{ hereafrer deparrment) the Subsiance Ahuse Coordinanon Commiiree (subd. (2), Sec. 315,
hereafter commicree). The commiciee is comprised ol the execurive officers of vach healing
acty hoard within the department,” the’ Srate Board of Chiropractic Examiners. and che

“The deparement’s healing ares beards are those boards established under Division 2
(commencing with Secrien 500) wo heense and repulate pracaitioners of the healing ares, Those
boards include, among ochers, the Dental Board of California, the Mediczl Board of Calilornia,

the Vererimary Medical Boned, and the Bourd of Bevistered Nursing.
b b4 B
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Oscenparhic Medical Doard of Califorma {herzalier, collectively, healing aits boards), and o
designee of the State Department of Alcohol and Drug Programs {Ibid.) The Director of
Consume: Alfaies chatrs thz comrmutces 2nd 13 2uthorized o invice individuals or srakehalders
who have parncular experuscan the arcz of substance abuse o advige the commureze (Jbid ).
T'he commtee 15 required to formulare uniform and speaific sundards in each ol
16 arcay provided by rthe Legislarure. but otherwise has discretion e :ldopt the uniform
standards
{subd. {v],
2010, and revised chose inirial standards as recendy as April 2011 Alchough the commitres

ach healing aets board shall vse in dealmg warh substanceabusing licensees

e

see. 315). The commurzee adopred 1t wncial sec of uniform scandards in Aprdl

has adopeed the umiform standards pursuant to 15 own procedures, i has yet to adops those
standards pursuanc to the rulemaking procedures of the Administrarive Procedure Act
{Ch 3.5 (commencing with Sec. 11340), Pr. 1, Div. 3, Title 2. Gov. C; hereafier APA).

You have asked wherher the commiccee 1s require & 1o adopr the uniform scandards
pursuant co the cutermaking procedures of the APA

The APA estabhshes basic minimum procedural requirements for the adoption,
amendment. or repeal of administrauive regulacions by srate agencies (subd. (a), Sec. 1134¢.
Gow, C). The APA i :\ppiic:lhlr to che exercise of any quasi-legislanive power conferred by
any starute {(Ibid.). Quasi-legislative powers consisc of the authority to make rules and
regularions having the force and effect of law (California Advocaies for Nursing Home Reform
v Bonia (2003} 106 Cal. App.ath 498, 517; hereafrer Calijormia Advacares). The APA may not
be superseded or modified by any subsequent legislarion cxcepr to the extent thar che
degsiation does »o expressly {subd (2}, See. 11346, Gov. C.).

The term “regulation” i detined for purpeses of the ARA o mean “every rule,
regulatior:, order, or standard ol general appiication or the amendment, supplement, er

revision of any rule, requlanion, order. or scandard adopred by any stare agency (e implement

mtecpret, or make sprafic the law enforced or adminiscered by it or to govern s prozedure’
{Sec. 11342.600. Gov. C.; ernphasis added). The APA provides thar 2 stare agency shall not
issue, utilize, enforce, or attempt to enforce any guideline, criterion. bullerin, manual,

instruction, order, standard of general application, er ocher rule, which 15 a regularion under
the APA, uniess properly adopted under the procedures ser forth in the APA, and che Office
ol Administrative Law 1s empowered to determine whether any such guideline, critenon,
pulletin, manual, mstrucoon, order, standard of general application. or orher rule is 2
rc:,{uh:ton under the APA {Sec, 11340.5, Gov. C.).

In Tidewater Marine Wesiern, Ine. v, Bradshaw (1996) 14 Cal 4ch 557, 571 {herealzes

Tidewnter), the Culiforma Supr-:rnt Courr found 2s follaws:

See heeped fveww deacagoviaboue_deas/sacc/indexshoml {as of Seprember 20,

26110
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"A regulation subject to the APA thus hes two principal identifying
characienstics. (See Union of American Physicians & Deniists v. Kizer (1990) 223
CalApp.3d 490, 457 (272 Cal.Rper. 8586] [describing cworpare test of the
Office of Admimiscranive Law].) First, the agzney must intend its rule 1o apply
generally, rather than in a specific case. The rule nzed not, however, apply
unwersally: o rule apphes generally so long as 1t declares how 2 certain class of
cases will e decided. (Roth v Departmenr of Veterans Affairs (1960 110
CalApp 3d 622, 630 |167 Cal.Rprr. 352].) Second, the rule must ‘implement,
interprez, or make specific the law enforced or adminiscered by [the agency],

or .. govern [the agency's] procedure.” (Gov. Code, § 17392, subd. (g).)

If 3 pohicy or procedure falls within rhe definition of 2 “regulanion” wichin the
meaning of the APA. rhe adopeing agency must comply with the procedures for lormalizing
the regulanen, which include public norice and appraval by the (ffice of Adminiscrarive Law
(County of Butte v. kmergency Medical Services Awhoruy {2010} 187 Cal.App.4:h 1175, 1200).
The Qfiice of Adminiscrative Law is recuired to review all regulations adopted pursuant ro
the APA snd to make s determinations according o specificd scandards chac include, amang
other things, assessing the necessity for the regulation and the regulzcion’s consistency with
the agency’s statutory obligarion to implement a statute {subd. (2), Sec. 11349.1, Gov. C.).

Applying these principles to the question presented, the uniform standards are
subject to the rulemaking procedures of the APA if rhe following criteria are mer: (1)
Section 315 does not expressly preclude applicanion of the APA, (2) che commuicee is a stace
agency under the APA, (3) the uniform standards are regulations subject ro the APA. and (4)
no exemption apphes under the APA,

Wirh respect to the first cricerion, Secrion 315 15 silenc on the application ol the
APA. Thus, Section 315 does not expressly preclude applicarion of the APA, and the APA
will apply o any regulation adopred under Section 315.

We curn next o the second criterion, 2nd whether the commirree is an “agency”
for purposes of the APA. The word "agency” 1s defined, for purposes of the APA, by several
separate prowisions of law. For purposes of the rulemaking procedures of the APA, "agency”
15 delined 1o mean a stare agency (Sec, 11342.520, Gov. C.). That reference to stare agency is
defined elsewhiere in the Government Code to include every state office, officer, deparrment,
division, bureau. board, and commission {subd. (2), Sec. 11000, Gov. C.). The APA does nor
apply 0 an agency in rhe judical or legislative branch of the stace government (subd. (4),
See 115309, Gov. L)

Aong those hnes, the APA s applicable to the exercise of any quasi-legislative
power vonlerred by any statute (subd. (2), See. 11346, Gov. C.). Quasi-legislarive powen
consst ol the authority ro make rules and regulavions having the force and effect of law
{Calyorma Advocaies, supra, at p. 517). Thus, for purposes of our analysis. we think thac an
“agency” meany any state office, officer, deparement, division, bureau, board, or commission

thar exervises quasi-legislzrive powers,
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[lere, the comrmrics 1 s siate office comprised of executive officzrs of che heahing
arts noards and ehe Direcror of Consumer Ataies. Althouel the Legislarure has se forch 16
areas in which the commirtee 1 required 1o sdopt standards, the commutter itsell 1¢ required
0 CREICISe qu‘1n»|ea':|>].'m\‘r powers and .':dopr araform standards wirlun those areas. Those
standards shall have dhe force and efieer of law, sinee the heabing accs boards, as discussed
more extensively below, are required 1o wse the standzards in dealing wich substance-abusing
hicensees and the standards are required o govern marters such as when s licenses s
temporarily removed from pracuce or subject t drug testing or work momtonng {paras. (2},
(4 and (7}, subd. (¢} Sec. 3150 Accordingly. we think rhe commiteee is an agency to which
the AP A ,Jp!)llcn.

Aot che thied crirenon, vwo elements muse be e For the uniform smandards ar
myee (0 be o regulacon: they muse apply generally and chey must implemenc, interpret, or
make speafic 1 baw enferced or administered by che sgency or that governs it procederes
o dewater, supra, at p. 5715 Sec, 11342.600, Gov, C.j. Section 315 requires the commicree (o
lormulare uniform and specilic scandards in specilied arzas thar cach healing ares board
within the department shall use when dealing with substance-abusing licensees, wherher or
nof the board chooses to have aformal diversion program. The uniform standards will necbe
himited 1n applicanon e parricelar mstances or individuals buc insseag, will apply generally o
those heensees. [urther, under this staturory seheme, the uritorm scandards will implement
Secnon 315 and will be enforced and administered by, and will govern the procedures ol cach
healing arrs board that is a member of che commyizree. Thus, the unilorm standards are, 1 our
vlew, 3 revulanon under the APA

Lastly, we curn 1o the foarth eriterion. and whether the regularion 1s exempr from
the APA. Cerrain polwies and procedures are expressly exempied by stature from rhe
requirement that rhey be adopred as regularions purswant o the APA, In thar regard,

Section 11340.9 of the Governmens Code provides as follows:

"11340.9. This chapter does not apply to any of che following:

“(a) An agency an the judicial or legislative branch of the state
E"O\’I'I'nn'!!?“[.

S leval rul ol sseed By ohie Franchize Tas Board ar Srare

i) A legal raling of counsel isaued by the Franchise Tax Doard or Srare
Board of ligqualizanon.

) A Torm prescibed by aoste agency or any instrucnons relanng o
the use ol the form. but this provison i nor a limiganion on any requirement
that a regulation be adopred purswant ro chis chapeer when one is needed 1o
smplement che L under which the form s 1ssued

") A regulanon ciar velares only fo dhe wrernal management of che
SATe agonly.

“le) A vegulation that establishes criceria or guidelines ro be used by the
seafl of an agency in peclorming an audit, investigauon, examination, or

Inspeciion, seitling 4 commercial dispute,  negotatmg @ commercial
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ATCARgZMENT, OF 1N the defense, Prosecunion, or serclement of a2 case, i
disclosure of the criteriz or guidelines would do any of the following;

‘111 Enable a law violacor to avoid decection,

"12) Faalicate disregard of requiremenes imposed by faw,

“13) Give clearly wnproper advantage 1o a person who is in an adverse

posimon to t}

e srale

A :vgulnncm thar embodies the only legally tenable inrerprecinon of 2
provision ol T,

&) A regulation char éxtablishes or fiaes rares, prices, or tanifts. _

"(h) A regulanion char relares to che use of public works, including streers
and highways, when the effect of the regulation 1s indicared 1o the public by
means of signs or signals or when the regularien derermines uniform scandards
and spediicadions Tor official trathic control devices pursuant to Section 21400
\J|.[l!r Viehiele Code. )

“d A regularion rhatis dicecred 1o a specilically named person or to 2

group of persens and does not apply genzrally chroughout che srare.”

None of che exempuions contained in the APA can be reasonahly construed ro
apply ro the commueree or che uniform standards o be used by the bealing arts boards. In
sddinon, we are aware of no other applicable exempuon.

Thus, because all Tour of the criteria are mes, it is our opinion thar the Substance
Abuse Coordination Commitree is required to adoprt the uniform scandards pursuant to the
rulemaking procedures under the Admunistrative Procedure Act (Ch. 3.5 (commencing wich
See. 11340), Pe. 1, Dy 3, Tidle 2, Gov. ().

Having resched this conclusien, we near turn to whether che healing ares boards
are required ro use the unilorm srandards of those standards are properly adopred. In
addressing that question, we apply cerczin established rules of statutory construction. To
ascertain the meaning of a staruce, we begin with the language in which the starure is framed
(Leroy ‘I v. Workmen’s Camp. Appeals Bd, (1974) 12 Cal3d 434, 438; Visalia School Dist,
e Workers' Comp, Appeats Bd. (1993) 40 Cal. App.dch 1211, 1220). Significance should be
given ro every word, and construction making some words suﬁpluﬂgc is (o be avorded
atmberr Sweel Coop Holier Finanaal Ine. (1993) 16 Cal Appdch 1034, 1040), In additon,
efect should be given o sraruies according to rthe usual, ordinary import of the language
employed i framng them (Dubas ¢ Workers” Comp. Apprak Bd. {1993) 5 Cal.dth 382, 383).

As ser lorch above, subdwision (¢) of Secrion 315 provides that “the vommictee
shall formulare uniform and specific scandards in each of the following areas that each healing
arts hoard shall wse i dealing with substance-abusing licensees, whether or nor a board
chooses 10 have « formal diversion program” (emphasie added). Secnion 19 provides cthat
“shall” 13 mandarory and “may” is permissive. The word “may™ is ordinanly conserued as
permussive, whereas the word “shall” 1s ordinanly conurrued as mandarory {Conimen Cause
¢ Board of Supereisors {19891 49 Cal.3d 432, 343).
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Hlere, wy Seenor 315, the Lemshature uses the weem "shall” sarhee than "may” in
providing thar ¢xch healing arts board “shall use”™ the specine and unitorm srandards adopred
oy 2 commitres when dmhng veith snh:.:;n‘ic{uai'ausn1; ficensces, The Legislature uses the
rerm “shall we' ar compared e "shall consider.” "may consider” or “may use.” The
Legstarure’s wse of che erm shall™ mdicares that the bieahog aves boards are required 1o use
the stanzards adepied by the comnurtee rather than bang provided the discrenon o do so.
Morcover, 3x employed m this context, the word “use” implies that the healing arts boards
wust implement and apply those standards cather than merely considenng them, Finally, the
wse of rhe ferm Tuntorm” sugyrests that che Leguslature intended cach board ro apply the same
sandards 17 ithe healing 2ris boands were not required 1o use the scandards 2s adopred by the
wmaitice, the stardards employed by these boards voould vary rather than being "uniform.”

f*dotwirln.r;mdmg the plan meaning of Secnion 3)3, one could arpue rhat the
enactment of Section 3154 indicates thar the Legislature inrended thar implementation of
the uniform standards by che boards be discretionary. Secrion 315.4. which was added by
Senate Bill No. 1172 of the 2009-10 Regular Session {Ch. 517, Srars. 2010; hereafrer
S.55.1172), provides char s healing ares hoard "may adopr regulatiens avrhomzing the hoard
w order a licessee on probation or i 2 Jiversion program e cease pracuce [or major
awolatons wnd swhen the board orders a heensee o underga a clincal dagnostic evaluanion
pursuan: to the uniform and specific standards adopred and surhorized under Section 315"
Section 315.4 could be read roimply thar a healing arts board 15 nat required o implement
those uaiform standards because the board was given discretion ro adopt the regulations tha
would allow thar board ro implement the standards, if necessary.

Je 15 & maxim of statutory construction rhat & statute is 0 be censrued so as o
hurmonize s vanous parts within che legislanive purpose of the stature as 2 whoie (Wells
v Marine City Properuies. Ine. (1981) 29 Cal.3d 781. 788). As discussed above, we believe that
the plam meaning of Secrion 3)5 requires the healing arrs haards o implement the uniform
sandards adopred by the communiee, Thus. whether Secnion 315.4 indicates, o the conrrary,
that the Legislarure intended rhe boards o have discrecion in that regard depends upon
whether there 1s 4 razional basis for harmonizing riie two statutes,

In harmonizing Secrions 315 and 3154, we nore thar 5.8. 1172 did nor make any
changes to Section 315, such 25 changing the term “shall™ ro "may” in subdivision (¢) of
Section 3135 or delering any subdivisions of Secrion 315. 5.5, 1172 did not diminish rhe scope
of the surhority provided to the commirtes to adopr the uniform standards, In fact, the
analysis of the Serare Commurtee on Business, Professions and Ecenomic Development for
S8 0172, dared Apnl 19, 2010 (hereafter commitiee analysis), describes the purpose of

SB 1172 and the enactment of Section 3154, as follows:

“The Anchor pointy out thar pursuant o 51 3441 (Ridley-Thomas, Chapeer
548, Starutes of 2008). the DCA was required 1o adopr uniform guidelines on
sixteen specifie standards dhat would apply 1o substance abosing healeh vare
'

heensees, repardless of wherher 2 hoard has a diversion pragram Although

most of the adopred gudelines do noe need  addiional statuces  for
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implementarion, there are & cowple of chunges that must be starurorily adopred

to fully implement chese standards. This bill seeks to provide the sratutory

suthonity o allow beards to order a licensee ro cease practice il the licensee
tests positive Tor any substance thac i probibited under the terns of the
beensed’s probution or diversion program, ff 2y major violarion s vommirted and

w hute 1:|'|C'lc.—g0|[‘p_z chvical gigmosne evaluanion C{Cemmirae ﬂn:l.]:,'_x:':., aep 4)

The commirree analyais further provides char the purpose of 5.8, 1172 was w
grant _\;pr.‘cii"i\' autherry 1w implement  those  standards and “provide for che full
implenrentatien of the Uniform Standards” (commirtee analysis, ar p. J1) The commireee
analysis ar no time imphes that the Legislarure intended rthe Secrion 315 uniform standards 1o
he revised or repealed by S.B.1172 or that, v enacning Section 315.4, the Legislatare

ntended that the implemenzaoon of che unilorm srandards be subjecs co rhe discretion of

cach healing ares hoard,

Thus, 1 our view, Section 3154 may be reasonably construed ina manner char
harmanizes ot with Secnen 315 Speahcally, we thapk ehar the mrent of the Legislarure in
e TIng Sedton 3154 was nor to make thic undorm scandards diserenonary but to “provide
for the [ull impiementacion of the Uniform Standards™ by prowiding the aurhoriry o adopt
rc;gu!:-uion,\ where the Legistarure believed that furcher statutory zuthority was needed.
Accordingly, we rhink implementation by the various hz.ﬂmg arts boards of the uniform

iy i 3 4
sEafdaads .iciapch under Seccion 31515 mandatory,

! Although Section 108 and Division 2 (rommencing with Secrion 300) authonize the
heahny ares boards to see standards and adopr regularions (see. for example, Secs. 1224, 1614,
2618, 253195, 2615, 2715, 2854, 2930, 3025, 3510, and 3546), 1t is an axiom of staturary
comstrucuon thae o partivular o specific provision takes precedence over a conflictng general
provision [See 1859, C.CEL Agraaiiural Laber Retarony B4 v Superier Court (1976) 16 Cal.3d 392,
i app dism Bl v /*.Eru'uf.'hr.-rJ Rehetionie Bid. LI‘)?[!} 429 1.5, 802, sec also Sev, 3534, Civ. ()
[hus noour view, o ,\':,al‘L'liﬂn‘ requirernent under Secnon 315 that the uatform standards be
asdopred supersedes g general provision guthanizing the boards o set srandacds and adops
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Thus it s 0wy opraon that, i che unitorm standards are ‘ur(:;:erij‘ adopied ':\}- the

Substance Abuse Coordimanen Commincee, rhe healing ars boards are required 10

;m}‘-lcml‘:'..' them,

Very truly vours.
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Uniform Standards Related to Substance-Abusing Licensees (Bus. & Prof. Code,
§§315-315.4)

Executive Summary
Issues

You asked us to review Legislative Counsel’s letter of October 27, 2011, which rendered
certain opinions regarding the Substance Abuse Coordination Committee (SACC), which was
created by Business and Professions Code section 315 to formulate uniform standards for use
by the healing arts boards lo deal with substance-abusing licensees. Legislative Counsel opined

that:

(1) SACC was required to formally promulgate the uniform standards as regulations pursuant to
the Administrative Procedures Act (APA), and

(2) the healing arts boards are required to use such standards under Business and Professions
Code sections 315,

Summary of Responses

With respect to question (1), we see things differently from Legislative Counsel, in two

respects.

First, we believe that SACC’s adoption of uniform standards does not need to undergo the
formal rule-making process under the APA. While other laws could potentially require the
adoption of regulations when the standards are implemented by the boards (such as statutes
governing particular boards or the APA’s provisions applicable to disciplinary proceedings), we
disagree that section 315 itself triggers the need Lo issue the uniform standards as regulations.

Second, even assuming the uniform standards must be adopted as regulations, we disagree with
Legislative Counsel’s apparent assumption that SACC would issue the regulations under
section 315. The legislative histories of the relevant laws and statutory authorities of the
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mdividual boards indicate that the boards would 1ssue the regulations to implement the uniform

standards.

As Lo question (2), we agree with Legislative Counsel that the healing arls boards must use the
uniform standards under sections 315. A board cannot simply disregard a specific standard
because it does not like the standard or because it beheves that the standard is too cumbersome.
However, some specific uniform standards themselves recognize a board’s discretion whether
to order a particular action n the first place. Thus, boards still retain authority to determine if
they will undertake certain types of actions. if permitted under a specific uniform standard.

Statutory Background

In 2008, SACC was legislatively established within the Department of Consumer A ffairs to
create uniform standards to be used by the healing arts boards when addressing licensees with
substance abuse problems. (Bus. & Prof. Code, § 315, subd. (a); Stats. 2008, ch. 548

(SB 1441).) By January 1, 2010, SACC was required Lo “formulate uniform and specific
standards™ in 16 identified areas “that each healing arts board shall use in dealing with
substance-abusing licensees, whether or not a board chooses to have a formal diversion
program.” (/d at § 315, subd. (c).) These 16 standards include requirements for: clinical
diagnostic evaluation of licensees; the temporary removal of the licensee from practice for
clinical diagnostic evaluation and any treatment, and criteria before being permitted to return to
practice on a full-time or part-time basis; aspects of drug testing; whether inpatient, outpatient,
or other type of treatment i1s necessary; worksite monitoring requirements and standards;
consequences for major and minor violations; and criteria for a licensee to return to practice and
petition for reinstatement of a full and unrestricted license. (/bid.) SACC meetings to create
these standards are subject to Bagley-Keene Act open meeting requirements. (/d. at subd, (b).)

On March 3, 2009, SACC conducted its first public hearing, which included a discussion of an
overview of the diversion programs, the importance of addressing substance abuse issues for
health care professionals, and the impact of allowing health care professionals who are impaired
to continue to practice. (Sen. Com. on Business, Professions, and Economic Development,
Analysis of SB 1172 (2010-2011 Reg. Sess.), as amended April 12,2010.) During this
meeting, SACC members agreed to draft uniform guidelines for each of the standards, and
during subsequent meetings, roundtable discussions were held on the draft umiform standards,
ncluding public comments. (/bid.) In December 2009, the Department of Consumer A ffairs

* adopted the uniform guidelines for each of the standards required by SB 1441. (/bid.) These
standards have subsequently been amended by SACC, and the current standards were issued in

April of 2011.

According to the author of SB 144 (Ridley-Thomas), the intent of the legislation was Lo
protect the public by ensuring that, at a minimum, a sel of best practices or standards were
adopled by health-care-related boards to deal with practitioners with alcohol or drug problems.
(Assem. Com. on Business and Professions, Analysis of SB 1441 (2008-2009 Reg. Sess.), as
amended June 16, 2008.) The legislation was also meant to ensure uniformity among the
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standards established throughout the healing arts licensing boards under the Department of
Consurmer Affairs. (/bid.) Specifically, the author explains:

SB 1441 is not attempting to dictate to [the health-related boards]
how to run their diversion programs, but instead sets paramelters
for these boards. The following is true to all of these boards’
diversion programs: licensees suffer from alcohol or drug abuse
problems, there is a potential threat to allowing licensees with
substance abuse problems to continue to practice, actual harm is
possible and, sadly, has happened. The failures of the Medical
Board of California’s (MBC) diversion program prove that there
must be consistency when dealing with drug or alcohol issues of

licensees.

(Assem. Com. on Business and Professions, Analysis of SB 1441 (2008-2009 Reg. Sess.), as
amended June 16, 2008.)

In the view of its author, “[t]his bill allows the boards to continue a measure of self-governance;
the standards for dealing with substance-abusing licensees determined by the commission set a
floor, and boards are permitted to establish regulations above these levels.” (/bid.)

In 2010, additional legislation was enacted to further implement section 315. Specifically, it
provided that the healing arts boards, as described in section 315 and with the exception of the
Board of Registered Nursing, “may adopt regulations authorizing the board to order a licensee
on probation or in a diversion program to cease practice for major violations and when the
board orders a licensee to undergo a clinical diagnostic evaluation pursuant to the uniform and
specific standards adopted and authorized under Section 315.” (Bus. & Prof. Code, § 3154,
subd. (a); Stats. 2010, ch. 517 (SB 1172).) An order to cease practice does not require a formal
hearing and does not constitute a disciplinary action. (/d. § 315.4 subds. (b), (c).)

According to the author of SB 1172 (Negrete McLoud), this subsequent statute was necessary
“hecause current law does not give boards the authority to order a cease practice.” (Sen. Com.
on Business, Professions, and Economic Development, Analysis of SB 1172 (2010-2011 Reg.
Sess.), as amended April 12,2010.) The author explains:
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Although most of the adopted guidelines do not need additional
statutes for implementation, there are a few changes that must be
statutorily adopted to fully implement these standards. [{] This
bill seeks to provide the statutory authority o allow boards 1o
order a licensee Lo cease practice if the licensee Lests positive for
any substance that i1s prohibited under the terms of the licensee’s
probation or diversion program, if a major violation is commitled
and while undergoing chinical diagnostic evaluation. [{] The
ability of @ board to order a licensee o cease practice under these
circumstances provides a delicate balance 1o the inherent
confidentiality of diversion programs. The protection of the
public remains the top priority of boards when dealing with
substance abusing licensees.

(Senate Third Reading, Analysis of SB 1172 (2010-2011 Reg. Sess.), as
amended June 22, 2010.)

»

Legal Analysis

Section 315 should be construed as not requiring that the uniform standards
be adopted as regulations.

la.

Legislative Counsel opined that SACC must adopt the.uniform standards as regulations under
section 315, because (1) the standards meet the definition of regulations, (2) none of the express
exemptions under Government Code section 11340.9 remove them from the APA rule-making
process, and (3) section 315 contains no express language precluding application of the
rulemaking provisions of the APA. (October 27, 20]1 Letter, p. 5.) We have a different view
on the threshold issue of whether the standards qualify as a regulation under section 315.

Under the APA, a regulation is defined as “every rule, regulation, order, or standard of general
application or the amendment, supplement, or revision of any rule, regulation, order, or
standard adopted by any state agency to implement, interpret, or make specific the law enforced
or administered by it, or to govern its procedure.” (Gov. Code, § 11342.600.) “No stale agency
shall issue, utilize, enforce, or attempt to enforce any guideline, criterion, bulletin, manual,
instruction, order, standard of general application, or other rule, which is a regulation as defined
in Section 11342.600, unless [it has been adopted in compliance with the APA].” (/d.

§ 11340.5, subd. (a).) This requirement cannot be superseded or modified by subsequent
legislation, unless the statute does so expressly. (/d. § 11346, subd. (a).)

An agency standard subject to the APA has two identifying characteristics, First, the agency
must intend its rule to apply generally, rather than in a specific case. Second, the rule must
“implement, interpret, or make specific the law enforced or administered by [the agency], or . . .
govern [the agency’s] procedure.” (Morning Star Co. v. State Bd. of Equalization (2000) 38
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Cal.4th 324, 333, quoting Tidewater Marine Western, Inc. et al. v. Bradshaw (1996) 14 Cal.4th
357, §11.)

Whether a particular standard or rule is a regulation requiring APA compliance depends on the
facts of each case, considering the rule in question, and the applicable statutory scheme.
Generally speaking, courts tend to readily find the need for such compliance. We understand
that certain healing arts boards have already adopted regulations incorporating the uniform
standards. (See, e.g., Cal. Code Regs., tit. 16, § 4147 [Board of Occupational Therapy].) This
approach is understandable in light of the usually broad requirement that agency rules be
adopted as regulations and, as noted below, may be required by other laws when they are
implemented by the boards. Here, however, the wording and intent of section 315 indicate the
Legislature did not intend that the initial act of formulating and adopting the uniform standards
1s within the purview of the formal APA rule-making process.

“The fundamental rule of statutory construction is that the court should ascertain the intent of
the Legislature so as to effectuate the purpose of the law.” (Bodell Const. Co. v. Trustees of
California State University (1998) 62 Cal. App.4th 1508, 1515.) In determining that intent,
courts “first examine the words of the statute itsell. Under the so-called ‘plain meaning’ rule,
courts seek to give the words employed by the Legislature their usual and ordinary meaning. If
the language of the statute is clear and unambiguous, there 1s no need for construction.
However, the ‘plain meaning’ rule does not prohibit a court from determining whether the
literal meaning of a statute comports with its purpose. If the terms of the statute provide no
definitive answer, then courts may resort to extrinsic sources, including the ostensible objects to
be achieved and the legislative history.” (/bid. [citations omitted].) Courts “must select the
construction that comports most closely with the apparent intent of the Legislature, with a view
to promoting rather than defeating the general purpose of the statute, and avoid an interpretation
that would lead to absurd consequences.” (/bid. [citation omitted].) “The legislative purpose
will not be sacrificed to a literal construction of any part of the statute.” (/bid.)

In Paleski v. State Department of Health Services (2006) 144 Cal.App.4th 713, the Court of
Appeal applied these rules of statutory construction and found that the challenged agency
criteria were not required to be adopted as regulations under the APA. (/d at pp. 728-729.) In
Paleski, plaintiff challenged an agency’s criteria for the prescription of certain drugs because
the department had not promulgated them in compliance with the APA. (/bid.) The statute,
however, expressly authorized the criteria to be effectuated by publishing them in a manual.
(Ibid.) According Lo the courl, the “necessary effect” of this language was that the Legislature -
did not intend for the broader notice procedure of the APA to apply when the agency issued the

criteria. (/bid.)

Similar reasoning should apply here. Under the plain meaning of section 315, SACC was
legislatively established to create uniform standards to be used by the healing arts boards when
addressing licensees with substance abuse problems. (Bus. & Prof. Code, § 315, subd. (a).)
The intent of the legislation was Lo protect the public and to ensure that minimum standards are
met and to cnsure uniformity among the standards established throughout the healing arts
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licensing boards under the Department of Consumer affans. (Assem. Com. on Business and
Professions, Analysis of SB 1441 (2008-2009 Reg. Sess.), as amended June 16, 2008.) In
formulating these uniform standards, SACC was subject 1o the Bagley-Keene Act. which
requires noticed public meetings. Many roundtable discussions were held on the draft uniform
standards, including public vetting and public comments. In that way, the affecled community
learned about the standards and had the opportunity to comment. This 1s a prime requirement
and purpose of the APA rule-making process (see Gov. Code, § 11343 er seq. ), but it has
already been fulfilled by the procedures set forth in section 315, To now require SACC 1o
repeat that process by promulgating the standards as regulations would make little sense and be

duplicative,

Nor does the process for the formulation of the standards set forth in section 315 comport with
the other purposes and procedures of the APA, During the APA rule-making process, an
agency must provide various reasons, justifications, analyses, and supporting evidence for the
proposed regulation. (Gov. Code, § 11346.2.) Those provisions and other provisions of the
APA are intended to address the proliferation, content, and effect of regulations proposed by
administrative agencies. (/d §§ 11340, 11340.1.) Here, the agency is not proposing to adopt
the uniform standards. The Legislature has required that the standards adopted by SACC, be
‘uniform, and be used by the boards. Given this statutory mandate that they be implemented,
subjecting the uniform standards to substantive review under the APA again makes little sense.’

1b.  The SACC would not be the rule-making entity, even if the uniform standards
would have to be adopted as regulations.

Even assuming that APA compliance was required under section 315, it is doubtful that SACC
would cairy the responsibility to adopt regulations. The second component of a regulation

requires that the rule must “implement, interpret, or make specific the law enforced or.
administered by [the agency], or . . . govern [the agency’s] procedure.” (Morning Star Co.,

supra, 38 Cal.4th at p. 333.) Here, SACC was mandated to create the uniform standards to be

used by separate boards; the SACC’s creation of the uniform standards does not implement,

' Even though the standards do not have o be promulgated as regulations by SACC under
section 315, this does not mean thal certain regulations would not arguably be required on the
part of some or all of the boards under other statutory schemes, such as the laws applicable to a
particular board or the APA’s provisions on quasi-adjudicatory proceedings. This type of
analysis would require a fact specific, case-by-case study of each board’s practices and its
regulatory scheme and may include consideration of: (1) whether a board’s statutory authority
requires the adoption of regulations related to actions against substance-abusing licensees, (2)
whether current regulations conflict with the standards, and (3) whether in an administrative
adjudicative setling, the standards are considered “penalties™ and thus must be adopted as
regulations under section 11425.50, subdivision (e), of the Government Code.
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interpret, or make any law more specific. (Bus. & Prof. Code, § 315, subds. (a), (¢).) The only
o ; : . 9
express statutory role of the SACC is to determine the uniform standards in the first place.”

The boards are then required to use and apply the standards and have much clearer authority to
adopt regulations. “Each of the boards [within the Department of Consumer Affairs] exists as a
separate unit, and has the function of setting standards, holding meetings, and setting dates
thereof, preparing and conducting examinations, passing upon applicants, conducting
investigations of violations of laws under its jurisdiction, 1ssuing citations and hold hearings for
the revocation of licenses, and the imposing of penalties following such hearings, in so far as
these powers are given by statute to each respective board.” (Bus. & Prof, Code, § 108.)

The legislative history for section 315 also supports this conclusion. According to its author,
section 315 was adopted to protect the public by ensuring that, at a minimum, a set of best
practices or standards were adopted by health care related boards to deal with practitioners
with alcohol or drug problems. (Assem. Com. on Business and Professions, Analysis of SB
1441 (2008-2009 Reg. Sess.), as amended June 16, 2008, emphasis added.)® Practically
speaking, it would be difficult for the SACC (or the Department of Consumer Affairs) to draft
regulations applicable to all boards, given that they are unique and deal with different subject
areas, unless such regulations were adopted wholesale, on a one-size-fits-all basis. As
_explained below, while the healing arts boards must use the standards, they only have to use the

ones that apply to their procedures.

Thus, while section 315 does not require regulations to mitially adopt the standards, the boards
(and not SACC) would more reasonably be tasked with this responsibility.

2 The healing arts boards must use the uniform standards to the extent that they
apply.

The original language of section 315 is clear that the standards must be used. (Bus. & Prof.
Code, § 315, subd. (a) [“uniform standards that will be used by healing arts boards”], subd. (b)
[“uniform standards . . . that each healing arts board shall use in dealing with substance-abusing
licenses”].) Legislative Counsel was asked to opine on whether subsequent legislation (Bus. &
Prof. Code, § 315.4) somehow made these uniform standards discretionary. We agree with

?The SACC is a committee formed by various executive officers of healing arts boards and
other public officials formed within the Department of Consumer Affairs. (Bus. & Prof. Code,
§ 315, subds. (a).)

* As discussed shortly, the legislative history for follow-up legislation similarly explains that its
purpose was to provide statutory authority for some healing arts boards (o issue regulations to
implement certain of the uniform standards. (Sen. Com. on Business, Professions, and
Economic Development, Analysis of SB 1172 (2010-2011 Reg. Sess.), as amended April 12,

2010.) -
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Legislative Counsel’s conclusion that section 3 15.4 did not make the uniform standards
optional. (Qct. 27, 2011, Letter, p. 9.)

Section 315.4 was enacted two years after section 315, and provides that that the healing arts
boards, as described in section 313 and with the exception of the Board of R egistered Nursing,
“may adopt regulations authorizing the board to order a licensee on probauon or in a diversion
program Lo cease practice Tor major violations and when the board orders @ licensee to undergo
a climical diagnostic evaluation pursuant to the uniform and specific standards adopted and
authorized under Section 313, (Bus. & Prof. Code, § 315.4, subd. (a); Stats. 2010, ch. 517,
(SB 1172).) If'a board adopts such regulations, there is nothing to indicate that use of uniform
standards created under section 315 is optional. Such an interpretation would be contrary to the
legislative intent. Section 314.5 was enacted for the limited purpose to give boards the
authority to order a licensee 1o cease practice, as this was not provided for in section 315. (Sen.
Com. on Business, Professions, and Economic Development, Analysis of SB 1172 (2010-2011

Reg. Sess.), as amended April 12, 2010.) By no means was the intent to transform the

mandatory uniform standards of section 315 into optional suggestions. As the author explains:

Although most of the adopted guidelines do not need additional
statutes for implementation, there are a few changes that must be
statutorily adopted to fully implement these standards. []] This
bill seeks to provide the statutory authority to allow boards 1o
order a licensee to cease practice if the licensee tests positive for
any substance that is prohibited under the terms of the licensee’s
probation or diversion program, if a major violation is committed
and while undergoing chinical diagnostic evaluation.

(Senate Third Reading, Analysis of SB 1172 (2010-2011 Reg. Sess.), as amended June 22,
2010.)

In addition, some specific uniform standards themselves recognize a board’s discretion whether
1o order a particular action in the first plate. (See e.g. Uniform Standard # 1 [“If a healing arts
board orders a licensee . . . to undergo a clinical diagnosis evaluation, the following applies: ...
“].) The standards must be applied, however, if a board undertakes a particular practice or
orders an action covered by the standards. A determination regarding a board’s specific
application (or not) of certain uniform standards would have Lo be based on a fact specific, case-
by-case review of each board and its regulatory scheme. However, once a board implements a
procedure covered by the uniform standards, it cannot disregard the applicable uniform standard

because it disagrees with the standard’s substance.

Conclusion

For the reasons stated above, in our view, section 315 can be read to preclude the necessity to
adopt regulations when the uniform standards are issued initially. And even if regulations were
required under section 315, SACC would not be tasked with this responsibility. We also
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believe that the healing arts boards must use the uniform standards where an agency undertakes

an action covered by the standards.

Please feel free to contact me if you have any questions or would like to discuss the above.

KAL

ce: Peter K. Southworth, Supervising Deputy Attorney General









Board of Psychology
Proposed Language

Proposed changes are shown by underlining for new text and strikethreugh for deleted
text.

DISCIPLINARY GUIDELINES AND UNIFORM
STANDARDS RELATED TO SUBSTANCE ABUSE

Section 1397.12 of Division 13.1 of Title 16 of the California Code of Regulations is
renumbered as section 1395.2 to now be included in Article 7, and amended to read:

Previously Approved language, showing changes

Option 1

§139712: § 1395.2. Disciplinary Guidelines and Uniform Standards Related to
Substance Abuse.
(_)_ln reaching a decision on a disciplinary action under the administrative adjudication
provisions of the Administrative Procedure Act (Government Code Section 11400 et
seq.), the Board of Psychology shall consider-the-diseiplinary-guidelines-entitled and
apply the Disciplinary Guidelines and “Uniform Standards Related to Substance Abuse,”
as-amended-2/07> (June 2012) which are hereby incorporated by reference, The
Disciplinary Guidelines apply to all disciplinary matters; the Uniform Standards describe
the mandatory conditions_that apply to a substance abusing licensee, except that the
Board may impose more restrictive conditions if necessary to protect the public.

(b) If the conduct found to be srounds for discipline involves drugs and/or alcohol, the
licensee shall be presumed to be a substance-abusing licensee for purposes of section 315

of the Code. Ifthe licensee does not rebut that presumption, in addition to any and all
relevant terms and conditions contained in the Disciplinary Guidelines, the Uniform
Standards Related to Substance Abuse shall apply as written  and be used in the order

placing the license on probation.

(c) Deviation from these Disciplinary Gguidelines-and-erders, including the standard
terms of probation, is appropriate where the Board of Psychology in its sole discretion
determines that the facts of the particular case warrant such a deviation; -for example: the
presence of mitigating or aggravating factors; the age of the case; or evidentiary preblems
issues.

NOTE: Authority cited: Section 2930, Business and Professions Code. Reference:
Sections 315, 315.2, 315.4, 2960, 2960.05, 2960.1, 2960.5, 2960.6, 2961, 2962, 2963,
2964, 2964.3, 2964.5, 2964.6, 2965, 2966 and 2969, Business and Professions Code; and
Section 11425.50(e), Government Code.

| Deleted: a violation

| Deleted: for a substance abusing
| licensee
| Deleted: unless the licensee estahlishes

that. in his or her particular case,
appropriate public protection can be
provided with modification or exclusion
of a specific standard as a tenm of
probation

| Deleted: Notwithstanding subsection

(b), or where an order 13 required by
statute,

| Formatted: Strikethrough
| Deleted: Uniform Standards and

| Formatted: Strikethrough






Option 2

§1397-12 § 1395.2. Disciplinary Guidelines_ and Uniform Standards Related to
Substance Abuse.
(a) In reaching a decision on a disciplinary action under the administrative adjudication
provisions of the Administrative Procedure Act (Government Code Section 11400 et
seq.), the Board of Psychology shall consider-the-diseiplinary-guidelines-entitled and
apply the Disciplinary Guidelines_ and “Uniform Standards Related to Substance Abuse,”
as-amended-2/67> (June 2012) which are hereby incorporated by reference. The
Disciplinary Guidelines apply to all disciplinary matters: the Uniform Standards describe
the mandatory conditions that apply to a substance abusing licensee. except that the
Board may impose more restrictive conditions if necessary to protect the public.

(b) If a licensee has not yet been identified as a substance-abusing licensee (for example,
through stipulation) where the grounds for discipline involve drugs and/or alcohol, a
clinical diagnostic evaluation shall be ordered and the remaining provisions of the
Uniform Standards may, in the discretion of the Board, be made contingent upon a
clinical diagnostic evaluator’s report that the individual is a substance-abusing licensee.
The clinical diagnostic evaluator’s report shall be submitted in its entirety to the board.

() Deviation from these Disciplinary Gguidelines-and-erdets, including the standard
terms of probation, is appropriate where the Board of Psychology in its sole discretion
determines that the facts of the particular case warrant such a deviation; -for example: the
presence of mitigating or aggravating factors; the age of the case; or evidentiary preblems
issues.

NOTE: Authority cited: Section 2930, Business and Professions Code. Reference:
Sections 315, 315.2, 315.4, 2960, 2960.05, 2960.1, 2960.5, 2960.6, 2961, 2962, 2963,
2964, 2964.3, 2964.5, 2964.6, 2965, 2966 and 2969, Business and Professions Code; and
Section 11425.50(e), Government Code.







Option 3

§139712: § 1395.2. Uniform Standards Related to Substance Abuse and
Disciplinary Guidelines.
(a) In reaching a decision on a disciplinary action under the administrative adjudication
provisions of the Administrative Procedure Act (Government Code Section 11400 et
seq.), the Board of Psychology shall consider-the-diseiplinary-guidelines-entitled and
apply the Disciplinary Guidelines and “Uniform Standards Related to Substance Abuse,”
as-amended-2/07 (June 2012) which are hereby incorporated by reference. The
Disciplinary Guidelines apply to all disciplinary matters; the Uniform Standards describe
the mandatory conditions that apply to a substance abusing licensee. except that the
Board may impose more restrictive conditions if necessary to protect the public.

(b) If after notice and hearing conducted in accordance with Chapter 5, Part 1, Division 3,
Title 2 of the Government Code (commencing with section 11500), the Board finds that
the evidence establishes that an individual is a substance-abusing licensee, in addition to
any and all relevant terms and conditions contained in the Disciplinary Guidelines, the
Uniform Standards Related to Substance Abuse shall apply as written and be used in the

order placing the license on probation.

(c) Deviation from these Disciplinary Gguidelines-and-erders, including the standard
terms of probation, is appropriate where the Board of Psychology in its sole discretion
determines that the facts of the particular case warrant such a deviation; -for example: the
presence of mitigating or aggravating factors; the age of the case; or evidentiary problems
ISSuUes.,

NOTE: Authority cited: Section 2930, Business and Professions Code. Reference:
Sections 315, 315.2, 315.4, 2960, 2960.05, 2960.1, 2960.5, 2960.6, 2961, 2962, 2963,
2964, 2964.3, 2964.5, 2964.6, 2965, 2966 and 2969, Business and Professions Code; and
Section 11425.50(e), Government Code.













Department of Consumer Affairs
Board of Psychology
Proposed Language

Proposed changes are shown by underlining for new text and strtkethreush for deleted
text.

UNIFORM STANDARDS RELATED TO SUBSTANCE ABUSE AND
DISCIPLINARY GUIDELINES

Section 1397.12 of Division 13.1 of Title 16 of the California Code of Regulations is
renumbered as section 1395.2 1o now be included in Article 7, and amended (o read:

§139712. § 1395.2. Uniform Standards Related to Substance Abuse and
Disciplinary Guidelines.

(a) In reaching a decision on a disciplinary action under the administrative adjudication
provisions of the Administrative Procedure Act (Government Code Section 11400 et
seq.), the Board of Psychology shall consider-the-disetplinary-guidelines-entitled and
apply the “Uniform Standards Related to Substance Abuse and Disciplinary Guidelines,”
as-amended-2/07— (February 2011) which are hereby incorporated by reference. The
Disciplinary Guidelines apply to all disciplinary matters; the Uniform Standards describe
the consequences that apply to a substance abusing licensee.

(b) If the conduct found to be a violation involves drugs and/or alcohol. the licensee shall
be presumed to be a substance-abusing licensee for purposes of section 315 of the Code.
11 the licensee does not rebut that presumption, the Uniform Standards for a substance
abusing licensee shall apply unless the licensee establishes that, in his or her particular
case, appropriate public protection can be provided with modification or exclusion of a
specific standard as a term of probation.

(c) Notwithstanding subsection (b). or where an order is required by statute. dBeviation
from these Uniform Standards and Disciplinary Gguidelines and orders, including the
standard terms of probation, is appropriate where the Board of Psychology in its sole
discretion determines that the facts of the particular case warrant such a deviation; -for
example: the presence of mitigating or aggravating factors; the age of the case; or

evidentiary preblems issues.

NOTE: Authority cited: Section 2930, Business and Professions Code. Reference:
Sections 315, 315.2, 315.4. 2960, 2960.05, 2960.1, 2960.5, 2960.6, 2961, 2962, 2963,
2064, 2964.3, 2964.5, 2964.6, 2965, 2966 and 2969, Business and Professions Code; and
Section 11425.50(e), Government Code.
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Board of Psvchology

UNIFORM STANDARDS RELATED TO SUBSTANCE ABUSE
AND DISCIPLINARY GUIDELINES

Article 7. Standards Related to Denial, Discipline, and Reinstatement of Licenses

§ 1395.2. Uniform Standards Related to Substance Abuse and Disciplinary
Guidelines. ,

In reaching a decision on a disciplinary action under the administrative adjudication
provisions of the Administrative Procedure Act (Government Code Section 11400 et
seq.). the Board of Psvchology shall consider and apply the “Uniform Standards Related
1o Substance Abuse and Disciplinary Guidelines,” (February 2011) which are hereby
incorporated by reference. The Disciplinary Guidelines apply to all disciplinary matters;
the Uniform Standards describe the consequences that apply to a substance abusing

licensee.

(b) If the conduct found to be a violation involves drugs and/or alcohol, the licensee shall
be presumed to be a substance-abusing licensee for purposes of section 315 of the Code.
I the licensee does not rebut that presumption, the Uniform Standards for a substance
abusing licensee shall apply unless the licensee establishes that, in his or her particular
case, appropriate public protection can be provided with modification or exclusion of a
specific standard as a term of probation.

(c) Notwithstanding subsection (b). or where an order is required by statute, deviation
from these Uniform Standards and Disciplinary Guidelines and orders, including the
standard terms of probation, is appropriate where the Board of Psychology in its sole
discretion determines that the facts of the particular case warrant such a deviation; -for
example: the presence of mitigating or aggravating factors; the age of the case: or
evidentiary issues. )

NOTE: Authority cited: Section 2930. Business and Professions Code. Reference:
Sections 315.315.2. 3.15.4, 2960, 2960.05. 2960.1, 2960.5. 2960.6, 2961, 2962, 2963,
2964, 2964.3. 2964.5. 2964.6, 2965, 2966 and 2969, Business and Professions Code: and
Section 11425.50(e), Government Code.




L. INTRODUCTION

The Board of Psychology of the California Department of Consumer Affairs
(hereinafter “the Board”) is a consumer protection agency with the primary
mission priority of protecting consumers of psychological services from
potentially-harmful-practices-unsafe, incompetent, or negligent practitioners
in exercising its licensing, requlatory, and disciplinary functions. In keeping
with its mandate to protect this particularly vulnerable population, the
Board has adopted the following recommended guidelines for disciplinary
orders and conditions of probation for violations of the Psychology
Licensing Law._This document. designed for use by administrative law
iudges, attorneys. psychologists, registered psychologists, psychology
assistants. and others involved in the disciplinary process, and ultimately
the Board, may be revised from time to time.

For purposes of this document, the term “license” includes a psychology
assistant registration and registered psychologist registration. The terms
and conditions of probation are divided into two general categories:

(1) Standard Conditions are those conditions of probation which will
aenerally appear in all cases involving probation as a standard term and
condition; and

(2) Optional Conditions are those conditions that address the specific
circumstances of the case and require discretion to be exercised
depending on the nature and circumstances of a particular case.

Except as provided in the Uniform Standards Related to Substance Abuse,
the The Board recognizes that an rare individual case may necessitate a
departure from these guidelines for disciplinary orders. However, in such a
rare case, the mitigating or aggravating circumstances must be detailed in
the “Finding of Fact,” which is in every Proposed Decision, so that the
circumstances can be better understood and evaluated by the Board
before final action is taken.

If at the time of hearing, the Administrative Law Judge finds that the
respondent, for any reason, is not capable of safe practice, the Board
expects outright revocation or denial of the license. This is particularly true
in any case of patient sexual abuse. In less egregious cases, a stayed
revocation with probation pursuant to the attached Penalty Guidelines

would be appropriate.



A. UNIFORM STANDARDS FOR THOSE LICENSEES WHOSE LICENSE
IS ON PROBATION DUE TO A SUBSTANCE ABUSE PROBLEM

The following Uniform Standards describe the consequences that apply to a
substance abusing applicant or licensee found 1o have commitied a violation or
violations related 1o substance abuse. 1f the conduct found to be a violation
involves drugs and/or alcohol. the applicant or licensee shall be presumed to be a
substance-abusing applicant or licensee for purposes of section 315 of the Code.
If the applicant or licensee does not rebut that presumption. the Uniform Standards
for a substance abusing applicant or licensee shall apply unless the applicant or
licensee establishes that, in his or her particular case, appropriate public protection
can be provided with modification or exclusion of a specific standard as a term of
probation. Except where an order is required by statute. deviation from these
Uniform Standards and Disciplinary Guidelines and orders. including the standard
terms of probation, is appropriate where the Board determines that the facts of the
particular case warrant such a deviation. The Board may impose more restrictive
conditions if necessary to protect the public.

Clinical Diagnostic Evaluations: [Uniform Standard #1]

evaluator shall be a licensed practitioner who holds a valid, unrestricted license to
conduct clinical diagnostic evaluations, and has three (3) years experience in

providing evaluations ol health care professionals with substance abuse disorders.




The evaluator shall be approved by the Board, and unless permitted by the Board
or its designee. shall be a California-licensed psychologist or physician and
surgeon. The evaluations shall be conducted in accordance with acceptable
professional standards for conducting substance abuse clinical diagnostic
evaluations. Unless the presumption that the applicant or licensee is a substance-
abusing applicant or licensee is rebutted, and the public can be adequately
protected. the Board shall order the applicant or licensee to cease any practice of
psychology pending the clinical diagnostic evaluation and a Board determination
upon review of the diagnostic evaluation report that the applicant is safe to begin
or the licensee is safe to return to practice.

Clinical Diagnostic Evaluation Report: [Uniform Standard #1, 6]

The clinical diagnostic evaluation report shall set forth, in the evaluator’s opinion,
whether the licensee has a substance abuse problem, whether the licensee is a
threat to himself or herself or others. and recommendations for substance abuse
treatment. practice restrictions. or other recommendations related to the licensee’s

rehabilitation and safe practice.

The evaluator shall not have had a financial. personal. business or other

relationship with the licensee. within-thelast-five {5)-vears. The evaluator shall

provide an objective, unbiased, and independent evaluation.

If the evaluator determines during the evaluation process that a licensee is a threat
to himself or herself or others, the evaluator shall notify the board within 24 hours
of such a determination.

For all evaluations, a final written report shall be provided to the board no later
than ten (10) days from the date the evaluator is assigned the matter unless the
evaluator requests additional information to complete the evaluation, not to exceed

30 days.

The Board shall review the clinical diagnostic evaluation to help determine
whether or not the licensee is safe to return to either part-time or full-time practice
and what restrictions or recommendations should be imposed on the licensee
based on the application of the following criteria:

License type, licensee’s history, documented length of sobriety. scope and pattern
of substance abuse. treatment history, medical history, current medical condition,
nature, duration and severity of substance abuse problem, and whether the licensee
is a threat to himself or herself or others.




When determining if the licensee should be required to participate in inpatient.
outpatient or any other tvpe of treatment. the Board shall take into consideration
the recommendation of the clinical diagnostic evaluation. license tvpe. licensee’s
history. length of sobriety, scope and pattern of substance abuse. treatment history,
medical history. current medical condition, nature. duration and severity of
substance abuse and whether the licensee 1s a threat to himself or hersell or others.

Group Support Meetings: [Uniform Standard #5]
The Board may order support group attendance. and may require that group be

facilitated.
If the board requires a licensee (o participate in group support meetings. either
because it is the decision of the Board or it is within the discretion of the Board
staff when determining the nature of group support meetings. the following shall
apply:
1. When determining the frequency of required group meeting attendance. the
board shall give consideration to the following:

e the licensee’s history;

e the documented length of sobriety/time that has elapsed since substance

use;

e the recommendation of the clinical evaluator:

e the scope and pattern of use;

e the licensee’s treatment history: and,

e the nature, duration, and severity of substance abuse.
2. Group Meeting Facilitator Qualifications and Requirements. If ordering a
facilitated group support meeting. the following shall apply:
a. The meeting facilitator must have a minimum of three (3) vears experience in
the treatment and rehabilitation of substance abuse, and shall be licensed or
certified by the state or other nationally certified organizations.
b. The meeting facilitator must not have had a financial relationship. personal
relationship, or business relationship with the licensee. in-thetast-five{5)years.
c. The group meeting facilitator shall provide to the board a signed document
showing the licensee’s name, the group name, the date and location of the
meeting, the licensee’s attendance. and the licensee’s level of participation and

Progress.

d. The facilitator shall report any unexcused absence within 24 hours.

Worksite Monitor Requirements: [Uniform Standard # 7]

1f the Board determines that a worksite monitor is necessary for a particular
licensee, the worksite monitor must meet the following requirements to be

6



The worksite monitor shall not have a current or former financial, personal. or
familial relationship with the licensee. or other relationship that could reasonably
be expected to compromise the ability of the monitor to render impartial and
unbiased reports 1o the Board. If it is impractical for anyone but the licensee’s
employer 1o serve as the worksite monitor, this requirement may be waived by the
Board: however. under no circumstances shall a licensee’s worksite monitor be an
employee or supervisee of the licensee.

The worksite monitor’s license scope of practice shall include the scope of
practice of the licensee who is being monitored or be another health care
professional if no monitor with like scope of practice is available.

The worksite monitor shall have an active unrestricted license, with no
disciplinary action within the last five (5) vears.

The worksite monitor shall sien an affirmation that he or she has reviewed the
terms and conditions of the licensee’s disciplinary order and agrees to monitor the
licensee as set forth by the Board.

The worksite monitor must adhere to the following required methods of
monitoring the licensee:

a) Have face-1o-face contact with the licensee in the work environment on as
frequent a basis as determined by the Board, but at least once per week.

b) Interview other staff in the office regarding the licensee’s behavior, if
applicable.

¢) Review the licensee’s work attendance and behavior.

Reporting by the worksite monitor to the Board shall be as follows:

Any suspected substance abuse must be orally reported to the Board and the
licensee’s employer within one (1) business day of occurrence. If occurrence is
not during the Board’s normal business hours the oral report must be within one
(1) hour of the next business day. A written report shall be submitted to the Board

within 48 hours of occurrence.

The worksite monitor shall complete and submit a written report monthly or as
directed by the board. The report shall include: the licensee’s name: license
number: worksite monitor’s name and signature: worksite monitor’s license
number; worksite location(s); dates licensee had face-to-face contact with monitor;
worksite staff interviewed, if applicable: attendance report; any change in behavior
and/or personal habits: any indicators that can lead to suspected substance abuse.




The licensee shall complete the required consent forms and sien an agreement
with the worksite monitor and the Board to allow the Board to communicate with
the worksite monitor.

Major and Minor Violations: [Uniform Standard £ 9, 10]

I{ a licensee commits a major violation. the Board may order the licensee 1o cease
any practice of psychology. inform the licensee that he or she has been so ordered
and that he or she may not practice unless notified by the Board. and refer the
matter for disciplinary action or other action as determined by the Board.

Major Violations include. but are not limited to. the following:

I, Failure 1o complete a board-ordered program:

2 Failure to undergo a required clinical diagnostic evaluation;

= Committing multiple minor violations of probation conditions and terms:

4. Treating a patient while under the influence of drugs or alcohol:

- Committing any drug or alcohol offense that 1s a violation of the Business
and Professions Code. or other state or federal law;

6. Failure 1o obtain biological testing for substance abuse when ordered;

i Testing positive for a banned substance; '

8. Knowingly using. making. altering or possessing any object or product in

such a wav as 1o defraud a drug test designed to detect the presence of alcohol or a
controlled substance.

If a licensee commits a minor violation. the Board shall determine what action is

appropriate.

Minor Violations include, but are not limited to. the following:

Failure to submit required documentation in a timely manner;

Unexcused attendanee absence from at required meetings:

Failure 1o contact a monitor as required;

Any other violations that do not present an immediate threat to the licensee

or lo the public.

B W [ |—

DRUG TESTING STANDARDS [Uniform Standard #4, 8, 9,]

_LlCL]lbLC cease cmy pr a(,u_c_c__g_f_ _p_yclmlogy,fmd Lgp_tjgi thg_llg,ensee to inform him
or her that he or she has been ordered to cease practice and that he or she may not
practice until the Board determines that he or she is able to safely practice. The




Board shall also notify the licensee’s employer that the licensee has been ordered
1o cease practice. and that he or she may not practice until the Board determines
that he or she is able to safely practice. The Board shall determine whether the
positive alcohol or drug test is. in fact, evidence of prohibited use, a major
violation. If not. the Board shall immediately lift the cease practice order.

The following drug testing standards shall apply to each licensee subject to drug
testing:

s Licensees shall be randomly alcohol or drug tested at least 52 times per
vear for the first vear or probation, and at any time as directed by the board. After
the first vear. licensees who are practicing, shall be randomly alcohol or drug
tested at least 36 times per year, and at any time as directed by the board.

2 Alcohol or drug testing may be required on anv day. including weekends
and holidays.

) Except when directed. the scheduling of alcohol or drug tests shall be done
on a random basis. preferably by a computer program.

4. Licensees shall be required to make daily contact as directed to determine if
alcohol or drug testing is required.

5 Licensees shall be alcohol or drug tested on the date of notification as
directed by the board.

6. Specimen collectors must either be certified by the Drug and Alcohol
Testing Industry Association or have completed the training reguired to serve as a
collector for the U.S. Department of Transportation.

7. Specimen collectors shall adhere to the current U.S. Departiment of
Transportation Specimen Collection Guidelines.

8. Testing locations shall comply with the Urine Specimen Collection
Guidelines published by the U.S. Department of Transportation. regardless of the
type of test administered.

9. Collection of specimens shall be observed.

10. _ Prior to vacation or absence, alternative alcohol or drug testing location(s)
must be approved by the board.

9



11.  Laboratories shall be certified and accredited by the U.S. Department of
Health and Human Services.

A collection site must submit a specimen to the laboratory within one (1) business
day of receipt. A chain of custody shall be used on all specimens. The laboratory
shall process results and provide legally defensible test results within seven (7)
davs of receipt of the specimen. The Board will be notified of non-negative test
results within one (1) business day and will be notified of negative test results
within seven (7) business days.

B. DISCIPLINARY GUIDELINES

11. GENERAL CONSIDERATIONS

Factors 1o be Considered - In determining whether revocation, suspension or probation is
to be imposed in a given case, factors such as the following should be considered:

1. Nature and severity of the act(s). offense(s). or crime(s) under consideration.

2. Actual or potential harm to any consumer. client or the general public.

3. Prior record of discipline or citations.

4. Number and/or variety of current violations.

5. Mitigation and aggravation evidence.

6. Rehabilitation evidence.

7. In the case of a criminal conviction, compliance with terms of sentence and/or court-
ordered probation.

8. Overall criminal record.

9. Time passed since the act(s) or offense(s) occurred.

10. Whether or not the respondent cooperated with the Board’s investigation. other law
enforcement or regulatory agencies, and/or the injured parties.

11. Recognition by respondent of his or her wrongdoing and demonstration of corrective

action 1o prevent recurrence.

Pursuant to section 2960.1 of the Code (set out below in the Penalty Guidelines). any
proposed decision or decision that contains any finding of fact that the licensee or
registrant engaged in any act of sexual contact, when that act is with a patient. or with a
former patient within {two vears following termination of therapy. shall contain an order
of revocation. The revocation shall not be stayed by the administrative law judge.

Pursuant to section 2964.3 of the Code. any person required 1o register as a sex offender
pursuant to Section 290 of the Penal Code. is not eligible for licensure or registration by

the board.




III. PENALTY GUIDELINES

Regulations-and-the appropriate penalty for each offense. The general

bases for discipline are listed by statute number in the Business &
Professions Code. An accusation, statement of issues, or other charging
document may also allege violations of other related statutes or
requlations. The bases are followed by the Board-determined penalty,
including the names and numbers for the optional terms and conditions.
The standard terms of probatlon as stated shali be mcluded in all decisions

pess;bl&eﬁenses—Except as prowded in the Un:form Standards Related

to Substance Abuse, the The Board recognizes that the penalties and
conditions of probation listed are merely guidelines and that individual
cases will necessitate variations that take into account unique

circumstances.

If there are deviations or omissions from the guidelines in formulating a
Proposed Decision, the Board requires that the Administrative Law Judge
hearing the case include an explanation of the deviations or omissions in
the Proposed Decision so that the circumstances can be better understood
by the Board during its review and consideration of the Proposed Decision

for final action.

Business and Professions Code § 2960

2960 GENERAL UNPROFESSIONAL CONDUCT —Enacted
3/30/94

MAXIMUM : Unprofessional-conduct-involving inappropriate-behavior
resulting in substantial-harm to patient(s)-

Penalty: Revocation; denial of license or registration.

MINIMUM: Unprofessional-conduct-involving-inappropriate behavior
resulting-in-minimal-or-no -harm-to patient(s).



Penalty:

Revocation stayed, Depending upon the circumstances,
up to 5 year probation, psychological evaluation and/or
therapy if appropriate (2) and (7), California Psychology

. Supplemental Examination (CPSE) (8), and standard

terms and conditions (15-2830)

2960(a) CONVICTION OF A CRIME SUBSTANTIALLY RELATED
TO THE PRACTICE OF PSYCHOLOGY -Enacted 1/4/67-for
convictions-involving-moral-turpitude.Amended-1/1/76
for convictions substantially related to the practice of
psychology-

MAXIMUM: Cenviction-of-a erime-of-violence-against a person-or

Penalty:
MINIMUM:

Penalty:

te patient(s).

Revocation; denial of license or registration application.

Conviction-of-ol ; inainrminimal
harm-to patient{s)

Revocation stayed. 5 year probation, billing monitor (if
financial crime) (4), therapy (7), CPSE (8), restitution (if
appropriate) (9), community-service(14)-and standard

terms and conditions (15-2930).

2960(b) USE OF CONTROLLED SUBSTANCE OR ALCOHOL IN A
DANGEROUS MANNER

MAXIMUM:

Penalty:
MINIMUM:

Penalty:

Abuse of alcohol-or-a-controlled substance resulting in
substantial harm-te-patient(sy.

Revocation; denial of license or registration application.

Abuse of-alcohol or a controlled substance to-the extent
that ability-to safely render-psychological services-is

Revocation stayed, 5 year probation, physical
examination (if appropriate) (3), practice monitor (4),
psychological evaluation and ongoing therapy (if
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appropriate) (2) and (7), clinical diagnostic evaluation
(10), participation in an alcohol/drug abuse treatment
program (4811) and centinuing-therapy-with-a
psychologist-trained-in-substance-abuse-treatment
ongoing support group (+412), abstain from all non-
prescribed, controlled drugs and alcohol/biological fluid
and specimen testing (4213), and standard terms and
conditions (15-2830).

2960(c) FRAUDULENTLY OR NEGLECTFULLY
MISREPRESENTING THE TYPE OR STATUS OF LICENSE
OR REGISTRATION ACTUALLY HELD

MAXIMUM: Misrepresentation-of status-resulting in-substantial-harm

Penalty:

MINIMUM:

Penalty:

to-patient(s):
Revocation; denial of license or registration application.

Mi ion-of Hinain-minimsl
harm to patient(s)-

Revocation stayed, 5 year probation, community-service
{#4); and standard terms and conditions (15-2830).

2960(d) IMPERSONATING ANOTHER PERSON HOLDING A
PSYCHOLOGY LICENSE OR ALLOWING ANOTHER
PERSON TO USE HIS OR HER LICENSE OR
REGISTRATION

MAXIMUM: {mpersonation oruse resulting-in substantial harm to

Penalty:

MINIMUM:

Penalty:

patient(s):
Revocation; denial of license or registration application.

Impersonation-or use resulting-in minimal-orno -harm to

Revocation stayed. 5 year probation, psychological

evaluation (2), CPSE (8), community-service-{14); and
standard terms and conditions (15-2930).



2960(e) PROCURING A LICENSE BY FRAUD OR DECEPTION

Penalty: Revocation is the only suitable penalty inasmuch as the
license would not have been issued but for the fraud or
deception. If the fraud is substantiated prior to issuance
of the license or registration, then denial of the
application is the only suitable penalty.

2960(f) ACCEPTING REMUNERATION OR PAYING FOR
REFERRALS TO OTHER PROFESSIONALS -Enacted

MAXIMUM: Accepting-substantialremuneration-or-paying-for

Penalty: Revocation, denial of license or registration application.

MINIMUM: Aceeptingremuneration-in-isolated-instancesresulting
. l | I Hert(s)

Penalty: Revocation stayed. 5 year probation, billing monitor (4),
CPSE (8), and standard terms and conditions (15-

2930).

2960(g) VIOLATING SECTION 17500 OF THE BUSINESS AND
PROFESSIONS CODE REGARDING ADVERTISING

Repeated infractions of statute regarding advertising.

Penalty: Revocation stayed. 5 year probation, community-service
{44) and standard terms and conditions (15-2930).

2960(h) VIOLATION OF CONFIDENTIALITY - Enacted-1/1/68
Hormerly-subdivision+{g))

MAXIMUM: Unlawfully-divalging-infermation resulting-in-substantial
harm-to patient(s).

Penalty: Revocation, denial of license or registration application.

MINIMUM:  Unlawfully-divalging-informationresulting-in-minimal-or
no harm-to-patient(s)-



Penalty: Revocation stayed, 5 year probation, practice monitor
(4), CPSE (8), and standard terms and conditions (15-
2830).

2960(i) VIOLATION OF RULES OF PROFESSIONAL CONDUCT
 {(FOREXAMPLE VIOLATION-OF-SECTION-1396-1;
INTERRERSONAL RELATIONSHIP) -Enacted 1/1/68
(fermerly-subdivision-{h}))

S2e2960
MAXIMUM: Revocation; denial of license or registration.

MINIMUM: Revocation stayed. Depending upon the circumstances,
up to 5 year probation, psychological evaluation and/or
therapy if appropriate (2) and (7). California Psychology
Supplemental Examination (CPSE) (8), and standard
terms and conditions (15-30).

2960()  GROSS NEGLIGENCE IN THE PRACTICE OF
PSYCHOLOGY -Enacted-1/4/68 (formerly subdivision (i)

MAXIMUM: Gross regligenceresulting-in-substantial-harm to
patient(s)-

Penalty: Revocation; denial of license or registration application.

MINIMUM:  Gross negligence resulting-in- minimal or ne-harm-to
patient(sy-

Penalty: Revocation stayed, 5 year probation, psychological
evaluation prior to resumption of practice (condition
precedent) (2), practice monitor/billing monitor (4),
patient population restriction (if appropriate) (6), therapy
(7), CPSE (8), and standard terms and conditions (15-
2930).

2960(k) VIOLATING ANY PROVISION OF THIS CHAPTER OR
REGULATIONS DULY ADOPTED THEREUNDER -Enacted

11168 (formerly subdivision (j}

No-guidelines: Refer to underlying statute or regulation.



2960(1) AIDING OR ABETTING UNLICENSED PRACTICE

MAXIMUM: Multiple-instances-of aiding-or abetting-unlicensed
practice-which-results-i-substantial harm-to-patient{s}.

Penalty: Revocation; denial of license or registration application.

MINIMUM: iselated-nstance of aiding-or-abetting unlcensed
practiceresulting-n-minimal-or ho-harm-topatieni{s).

Penalty: Revocation stayed. 5 year probation, CPSE (8), and
standard terms and conditions (15-2830).

2960(m)  DISCIPLINARY ACTION BY ANOTHER STATE AGAINST A
LICENSE OR REGISTRATION _

In evaluating the appropriate penalty, identify the comparable
California statute(s) and corresponding penalty(s).

2960(n) DISHONEST, CORRUPT OR FRAUDULENT ACT -Enacted
1/4/80

MAXIMUM: Dishonestorfraudulent actresulting-in-substantial-harm
to-patient{s}.

Penalty: Revocation; denial of license or registration application.

MINIMUM:  Dishonestor fraudulent-aet resulting in minimatorno

Penalty: Revocation stayed. 5 year probation, psychological
evaluation and ongoing therapy if appropriate (2), billing
monitor (4), CPSE (8), full restitution (9), community
service{14)-and standard terms and conditions (15-
2930).

2960(0); 726 ANY ACT OF SEXUAL ABUSE, OR SEXUAL
RELATIONS WITH A PATIENT OR FORMER PATIENT
WITHIN TWO YEARS FOLLOWING TERMINATION OF
THERAPY, OR SEXUAL MISCONDUCT THAT IS
SUBSTANTIALLY RELATED TO THE QUALIFICATIONS,
FUNCTIONS OR DUTIES OF A PSYCHOLOGIST OR



PSYCHOLOGICAL ASSISTANT OR REGISTERED
PSYCHOLOGIST.

When a finding of sexual misconduct occurs, revocation or surrender of
licenselregistration and/or denial of applicationfor license or registration
MUST be the penalty ordered by the Administrative Law Judge. NO
MINIMUM PENALTY.

NOTE: Business and Professions Code Section 2960.1 states:
“Notwithstanding Section 2960, any proposed decision or decision
issued under this chapter in accordance with the procedures set forth
in Chapter 5§ (commencing with Section 11500) of Part 1 of Division 3
of Title 2 of the Government Code, that contains any finding of fact
that the licensee or registrant engaged in any acts of sexual contact,
as defined in Section 728, when that act is with a patient, or with a
former patient within two years following termination of therapy, shall
contain an order of revocation. The revocation shall not be stayed by

the administrative law judge.”

2960(p) FUNCTIONING OUTSIDE FIELD(S) OF COMPETENCE -

%ﬂ%{ﬁm%mmm%mdmm
teh

MAXIMUM: Functiening-outside field{s)-of competence resulting in
Penalty: Revocation; denial of license or registration appheation.

MINIMUM:  Fenctiening eutside-field(s) of competenceresulting in
minimal-orno harmte-patient(s)-

Penalty: Revocation stayed. 5 year probation, practice monitor
(4), patient population restriction (6), CPSE (8), and
standard terms and conditions (15-2830).

2960(q) WILLFUL FAILURE TO VERIFY AN APPLICANT’S
SUPERVISED EXPERIENCE (Renumbered- 1193

Penalty: Revocation stayed, 5 year probation and standard terms
and conditions (15-2930).

2960(r) REPEATED NEGLIGENT ACTS -Enacted 3/30/94



MAXIMUM: Repeated-negligent-acts-resultingin substantial-harmo

Penalty:
MINIMUM:

Penalty:

patient(s):
Revocation; denial of license or registration application.

Repeated neghgent acts-resulting-in-minimal er no-harm
te-patient(s)-

Revocation stayed, depending on the circumstances, up
to 5 year probation, psychological evaluation prior to
resumption of practice (condition precedent) (2),
practice monitor (4), CPSE (8), and standard terms and

conditions (15-2830).
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TERMS AND CONDITIONS OF PROBATION

Terms and conditions of probation are divided into two categories. The
first category consists of optional terms and conditions that may be
appropriate as demonstrated in the Penalty Guidelines depending on the
nature and circumstances of each particular case. The second category
consists of the standard terms and conditions, which must appear in all
Proposed Decisions and proposed stipulated agreements.

To enhance the clarity of a Proposed Decision or Stipulation, the Board
requests that all optional conditions (1-14) that are being imposed be listed
first in sequence followed immediately by all of the standard terms and
conditions, which include cost recovery (15-2830).



IV. OPTIONAL TERMS AND CONDITIONS

Listed below are optional conditions of probation that the Board would
expect to be included in any Proposed Decision or Stipulation as
appropriate.

1.

Actual Suspension

As part of probation, respondent is suspended from the practice of
psychology for days beginning with the effective
date of this Decision. During the suspension, any probation period is
tolled and will not commence again until the suspension is completed.

RATIONALE: A suspension longer than 6 months is not effective,

and a violation or violations warranting a2 longer suspension should

result in revocation, not staved.

2.

Psychological Evaluation

Within 90 days of the effective date of this Decision and on a periodic
basis thereafter as may be required by the Board or its designee,
respondent shall undergo a psychological evaluation (and
psychological testing, if deemed necessary) by a Board-appointed
California-licensed psychologist. Respondent shall sign a release that
authorizes the evaluator to furnish the Board a current DSM [V
diagnosis and a written report regarding the respondent’s judgement
judgment and/or ability to function independently as a psychologist with
safety to the public, and whatever other information the Board deems
relevant to the case. The completed evaluation is the sole property of
the Board. The evaluation should not be disclosed to anyone not
authorized by the board or by court order.

If the Board concludes from the results of the evaluation that
respondent is unable to practice independently and safely, upon written
notice from the Board respondent shall immediately cease accepting
new patients and, in accordance with professional standards, shall
appropriately refer/terminate existing patients within 30 days and shall
not resume practice until a Board-appointed evaluator determines that
respondent is safe to practice. The term of probation shall be
extended by Puring this suspensien period of time that he or she was
ordered to cease practice; prebation-will-be-tolled-and-will-not
commenee again-until-the suspension-is-completed.
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If not otherwise ordered herein, if ongoing psychotherapy is
recommended in the psychological evaluation, the Board will notify
respondent in writing to submit to such therapy and to select a
psychotherapist for approval by the Board or its designee within 30
days of such notification. The therapist shall (1) be a California-
licensed psychologist with a clear and current license; (2) have no
previous business, professional, personal or other relationship with
respondent; (3) not be the same person as respondent’s practice or
billing monitor. Frequency of psychotherapy shall be determined upon
recommendation of the treating psychotherapist with approval by the

Board or its designee;-hewever-psychotherapy-shall-at-a-minimum;

consist-of-one-one-hour-session-perweek. Respondent shall continue
psychotherapy until released by the approved psychologist and

approved by the Board or its designee. The Board or its designee may
order a re-evaluation upon receipt of the therapist’s recommendation.

Respondent shall execute a release authorizing the therapist to provide
to the Board any information the Board or its designee deems
appropriate, including quarterly reports of respondent’s therapeutic
progress. Respondent shall furnish a copy of this Decision to the
therapist. If the therapist determines that the respondent cannot
continue to independently render psychological services, with safety to
the public, he/she shall notify the Board immediately.

Respondent shall pay all costs associated with the psych_ological
evaluation and ongoing psychotherapy. Failure to pay costs will be
considered a violation of the probation order.

Option of Evaluation as a Condition Precedent

In some cases, the psychological evaluation may be imposed as either a
condition precedent to the stay of revocation, or to the issuance or reinstatement
of a license, so that the respondent or petitioner is not entitled to begin or
continue practice until found to be safe to do so. In such cases, the following
language shall be used as the first sentence of the first paragraph of this term:

As a condition precedent to the [stay of revocation] [issuance [re-issuance] of a
license [registration], within 90 days of the effective date of this Decision, and on
a periodic basis thereafter as may be required by the Board or its designee,
Respondent shall undergo a psychological evaluation (and psychological testing,
if deemed necessary) by a Board-appointed California-licensed psychologist.

In addition, the following language shall also be used as the first sentence of the
second paragraph of this term:




If the Board concludes from the results of the evaluation that [respondent]
[petitioner] is unable to practice independently and safely, upon written notice
from the Board [respondent shall, in accordance with professional standards,
appropriately refer/terminate existing patients within 30 days and shall not
resume practice until a Board-appointed evaluator determines that respondent is
safe to practice] [respondent or petitioner shall not be issued or re-issued a
license until a Board-appointed evaluator determines that respondent or

petitioner is safe to practicel.

RATIONALE: Psychological evaluations shall be utilized when an
offense calls into question the judgement judgment and/or emotional
and/or mental condition of the respondent or where there has been a
history of abuse or dependency of alcohol or controlled substances.
When appropriate, respondent shall be barred from rendering
psychological services under the terms of probation until he or she
has undergone an evaluation, the evaluator has recommended
resumption of practice, and the Board has accepted and approved

the evaluation.
3. Physical Examination:

Within 90 days of the effective date of this Decision, respondent shall
undergo a physical examination by a licensed physician and surgeon
licensed in California and approved by the Board. Respondent shall
sign a release authorizing the physician to furnish the Board a report
that shall provide an assessment of respondent’s physical condition
and capability to safely provide psychological services to the public. If
the evaluating physician and surgeon determines that respondent’s
physical condition prevents safe practice, or that he or she can only
practice with restrictions, the physician shall notify the Board, in writing,
within five (5) working days.

The Board shall notify respondent in writing of the physician and
surgeon’s determination of unfithess to practice, and shall order the
respondent to cease practice or place restrictions on respondent’s
practice. respondent Respondent shall comply with any order to cease
practice or restriction of his or her practice. and shall immediately
cease accepting new patients and, in accordance with professional
standards, shall appropriately refer/terminate existing patients within 30
days. Respondent and shall not resume practice until a Board-
appointed evaluator determines that respondent is safe to practice, and
the Board is satisfied of respondent’s fithess to practice safely and has
so notified respondent in writing. Duringthis-suspension-period;-The
term of probation will shall be telled extended by the period of time
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during which respondent is ordered to cease practice-and-will-not
commence-again-until-the suspension is-completed. If the evaluating
physician determines it to be necessary, a recommended treatment
program will be instituted and followed by the respondent with the
physician providing written progress reports to the Board on a quarterly
basis or as otherwise determined by the Board or its designee.

It shall be the respondent’s responsibility to assure that the required
quarterly progress reports are filed by the treating physician in a timely
manner. Respondent shall pay all costs of such examination(s).
Failure to pay these costs shall be considered a violation of probation.

RATIONALE: This condition permits the Board to require the

probationer to obtain appropriate treatment for physical
problems/disabilities that could affect safe practice of psychology.
The physical examination can also be conducted to ensure that there
is no physical evidence of alcohol/drug abuse.

4.

Practice Monitor/Billing Monitor/Worksite Monitor

Within 90 days of the effective date of this Decision, respondent shall
submit to the Board or its designee for prior approval, the name and
qualifications of a psychologist who has agreed to serve as a practice
monitor/billing monitor/worksite monitor. The practice monitor/billing
monitor shall (1) be a California-licensed psychologist with a clear and
current license; (2) have no prior business, professional, personal or
other relationship with respondent; and (3) not be the same person as
respondent’s therapist. The monitor's education and experience shall
be in the same field of practice as that of the respondent._The practice
monitor/billing monitor may also serve as a worksite monitor, if ordered.
as long as he or she also meets the requirements of the Uniform
Standards for a worksite monitor.

Once approved, the monitor shall submit to the Board or its designee a
plan by which respondent’s practice shall be monitored. Monitoring
shall consist of a least one hour per week of individual face to face
meetings and shall continue during the entire probationary period
unless modified or terminated by the Board or its designee. The
respondent shall provide the monitor with a copy of this Decision and
access to respondent’s fiscal and/or patient records. Respondent shall
obtain any necessary patient releases to enable the monitor to review
records and to make direct contact with patients. Respondent shall
execute a release authorizing the monitor to divulge any information
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that the Board may request. It shall be respondent’s responsibility to
assure that the monitor submits written reports to the Board or its
designee on a quarterly basis verifying that monitoring has taken place
and providing an evaluation of respondent’s performance.

Respondent shall notify all current and potential patients of any term or
condition of probation that will affect their therapy or the confidentiality
of their records (such as this condition, which requires a practice
monitor/billing monitor). Such notifications shall be signed by each
patient prior to continuing or commencing treatment.

Reporting by the worksite monitor to the Board shall be as follows:

Any suspected substance abuse must be orally reported to the Board
and the licensee’s employer within one (1) business day of occurrence.
If occurrence is not during the Board’s normal business hours the oral
report must be within one (1) hour of the next business day. A written
report shall be submitted to the Board within 48 hours of occurrence.

The worksite monitor shall complete and submit a written report
monthly or as directed by the board. The report shall include: the
licensee's name: license humber: worksite monitor's name and
signature; worksite monitor’s license number: worksite location(s);
dates licensee had face-to-face contact with monitor; worksite staff
interviewed, if applicable; attendance report; any change in behavior
and/or personal habits: any indicators that can lead to suspected

substance abuse.

The licensee shall complete the required consent forms and sign an
agreement with the worksite monitor and the Board to allow the Board
to communicate with the worksite monitor.

If the monitor quits or is otherwise no longer available, respondent shall
notify the Board within 10 days and get approval from the Board for a
new monitor within 30 days. If no new monitor is approved within 30
days, respondent shall not practice until a new monitor has been

approved by the Board or its designee. During-this-period-of-non-
practice-The term of probation wil-be-telled-and-will-net-commence

again-until-the-period-of non-practice-is-completed shall be extended by
the period of time during which respondent is ordered to cease

practice. Respondent shall pay all costs associated with this
monitoring requirement. Failure to pay these costs shall be considered

a violation of probation.
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RATIONALE: Monitoring shall be utilized when respondent’s ability to
function independently is in doubt or when fiscal improprieties have
occurred, as a result of a deficiency in knowledge or skills, or as a

result of questionable judgement judgment. The term for a worksite
monitor is to be used in cases where the conditions of the Uniform

Standards Related to Substance Abuse apply.

5. Notification to Employer [uniform standard #3]

When currently employed, applying for employment or negotiating a
contract, or contracted to provide psychological services, respondent
Respondent shall provide o each ef-his-or-her employers, supervisor,
or contractor, or prospective employer or contractor where respondent
is providing or would provide psychological services, a copy of this
Decision and the Accusation or Statement of Issues before
commencing accepting or continuing employment. Notification to the
respondent’s current employer shall occur no later than the effective
date of the Decision. Respondent shall submit, upon request by the
Board or its designee, satisfactory evidence of compliance with this
term of probation.

The respondent shall provide to the Board the names, physical
addresses. mailing addresses, and telephone numbers of all
employers and supervisors, or contractors, and shall inform the Board
in writing of the facility or facilities at which the person is providing
psychological services, the name(s) of the person(s) to whom the
Board’s decision was provided.

Respondent shall complete the required consent forms and sign an
agreement with the employer and supervisor, or contractor, and the
Board to allow the Board to communicate with the employer and
supervisor, or contractor.

RATIONALE: The condition provides the Board with a mechanism for
ensuring that the employer providing psychological services or other
health care-related services is informed of the license status of the
respondent so that, if necessary, the work environment can be
structured to ensure consumer safety. The term for notification to
employer is also to be used in cases where the conditions of the
Uniform Standards Related to Substance Abuse apply.




Restriction of Patient Population

Respondent’s practice shall be restricted to exclude patients who are.
Within 30 days from the effective date of the decision, respondent shall

submit to the Board or its designee, for prior approval, a plan to
implement this restriction. Respondent shall submit proof satisfactory to

the Board or its designee of compliance with this term of probation.

RATIONALE: In cases wherein some factor of the patient population

at large (e.g. age, gender, practice setting) may put a patient at risk if
in therapy with the respondent, language appropriate to the case may
be developed to restrict such a population. The language would vary

greatly by case.

7.

Psychotherapy

Within 90 days of the effective date of this Decision, a therapist shall
be selected by the respondent for approval by the Board. The
therapist shall (1) be a California-licensed psychologist with a clear and
current license; (2) have no previous business, professional, personal,
or other relationship with respondent; and (3) not be the same person
as respondent’s monitor. Respondent shall furnish a copy of this
Decision to the therapist. Psychotherapy shall, at a minimum, consist
of one hour per week over a period of 52 consecutive weeks after
which it may continue or terminate upon the written recommendation of
the therapist with written approval by the Board or its designee. The
Board or its designee may order a re- psychological evaluation upon
receipt of the therapist's recommendation.

Respondent shall execute a release authorizing the therapist to provide
to the Board or its designee any information the Board deems
appropriate, including quarterly reports of respondent’s therapeutic
progress. It shall be respondent’s responsibility to assure that the
required quarterly reports are filed by the therapist in a timely manner.
If the therapist notifies the Board that the therapist believes the
respondent cannot continue to safely render psychological services,
upon notification from the Board respondent shall immediately cease
accepting new patients and, in accordance with professional

standards, shall appropriately refer/terminate existing patients within 30
days and shall not resume practice until a Board-appointed evaluator
determines that respondent is again safe to practice. Puring-this
period-of-nen-practice-The term of probation shall be tolled and-will-not
commence again-until-the period-of nen-practice is-completed
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extended by the period of time during which respondent is ordered to
cease practice.

If, prior to the termination of probation, respondent is found not to be
mentally fit to resume the practice of psychology without restrictions,
the Board shall retain continuing jurisdiction over the respondent’s
license and the peried term of probation shall be extended until the
Board or its designee determines that the respondent is mentally fit to
resume the practice of psychology without restrictions.

Cost of psychotherapy is to be paid by the respondent.

RATIONALE: The need for psychotherapy may be determined
pursuant to a psychological evaluation or as evident from the facts of
the case. The frequency of psychotherapy shall be related to the
offense involved and the extent to which the offense calls into
qguestion the judgement judgment, motivation, and emotional and/or
mental condition of the respondent.

8.

Examination(s)

California Psychology Supplemental Examination (CPSE) Term
MUST INCLUDE Either Option 1 or Option 2:

Option 1 (Condition Subsequent)

Respondent shall take the CPSE within 90 days of the effective date of
the decision. If respondent fails such examination, respondent shall
immediately cease accepting new patients and, in accordance with
professional standards, shall appropriately refer/terminate existing
patients within 30 days and shall not resume practice until the re-
examination has been successfully passed, as evidenced by written

notice to respondent from the Board or its designee. Buring-this-period
of-non-practice,-The term of probation shall be telled-and-will-rot

commence-again-untit the-suspensionis-completed-extended by the
period of time during which respondent is ordered to cease practice. It
is respondent’s responsibility to contact the Board in writing to make
arrangements for such examination. Respondent shall pay the
established examination fee(s)._Reexamination after a failure must be
consistent with 16 C.C.R. section 1388(f), and any applicable sections
of the Business & Professions Code.
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Option 2 (Condition Precedent)

Respondent shall-net is ordered fo cease the practice of psychology
until respondent has taken and passed the CPSE. During-this-period-of
non-practice; The term of probation shall be is-telled-and-will-not
commence-again-until- the-suspension-is-completed extended by the
period of time during which respondent is ordered to cease practice. It
is respondent’s responsibility to contact the Board in writing to make
arrangements for such examination(s). Respondent shall pay the
established examination fee(s)._ Reexamination after a failure must be
consistent with 16 C.C.R. section 1388(f). and any applicable sections

of the Business & Professions Code.

RATIONALE: In cases involving evidence of serious deficiencies in
the body of knowledge required to be minimally competent to
practice independently, it may be appropriate to require the
respondent to take and pass the CPSE during the course of the
probation period. In some instances, it may be appropriate for fo

order that practice te be suspended ceased until the examination is
has been taken and passed (condition precedent).

9. Restitution

Within 90 days of the effective date of this Decision, respondent shall
provide proof to the Board or its designee of restitution in the amount of
$ paid to . Failure to pay
restitution shall be considered a violation of probation. Restitution is to
be paid regardless of the tolling of probation.

RATIONALE: In offenses involving economic exploitation, restitution
is a necessary term of probation. For example, restitution would be a
standard term in any case involving Medi-Cal or other insurance
fraud. The amount of restitution shall be at a minimum the amount of
money that was fraudulently obtained by the licensee. Evidence
relating to the amount of restitution would have to be introduced at

the Administrative hearing.

10. Clinical Diagnostic Evaluation [Uniform Standards #s 18&2]

Within twenty (20) days of the effective date of the Decision and at any
time upon order of the Board, Respondent shall undergo a clinical
diagnostic evaluation. Respondent shall provide the evaluator with a
copy of the Board's Decision prior to the clinical diagnostic evaluation
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being performed.

Respondent shall cause the evaluator to submit to the Board a written
clinical diagnostic evaluation report within ten (10) days from the date
the evaluation was completed, unless an extension, not to exceed
thirty (30) days. is granted to the evaluator by the Board. Cost of such
evaluation shall be paid by the Respondent.

‘Respondent is ordered to cease any practice of psychology, beginning
on the effective date of the Decision, pending the results of the clinical
diagnostic evaluation. During this time. Respondent shall submit to
random drug testing at least two (2) times per week. At any other time
that Respondent is ordered to undergo a clinical diagnostic evaluation,
he or she shall be ordered to cease any practice of psychology for
minimum of one month pending the results of a clinical diagnostic
evaluation and shall, during such time, submit to drug testing at least

two (2) times per week.

Upon any order to cease practice, Respondent shall not practice
psychology until the Board determines that he or she is able to safely
practice either full-time or part-time and has had at least one-month of
negative drug test results. Respondent shall comply with any terms or
conditions made by the Board as a result of the clinical diagnostic

evaluation.

RATIONALE: This term is to be used in cases where the conditions of
the Uniform Standards Related to Substance Abuse apply. Whether
the Respondent is also ordered to cease practice pending the
evaluation and report is dependent upon whether he or she has
rebutted the presumption of being a substance-abuser, and whether
the public can be adequately protected without a cease practice

order.

10:11. Alcohol and/or Drug Abuse Treatment Program [uniform

—

standard #6]

Effective-Within thirty (30) days from the effective date of this Decision,
respondent shall enter an inpatient or outpatient alcohol or other drug
abuse recovery program {a-minimum-of six{(6)-meonths-duration)-or an
equivalent program as approved by the Board or its designee.
Components of the treatment program shall be relevant to the violation
and to the respondent’s current status in recovery or rehabilitation.
Respondent shall provide the Board or its designee with proof that the
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approved program was successfully completed. Terminating the
program without permission or being expelled for cause shall constitute
a violation of probation by respondent. All costs associated with the

program shall be paid by respondent.

However, if respondent has already attended such an inpatient or
outpatient alcohol or other drug abuse recovery program, as described
above, commencing with the current period of sobriety, respondent
shall provide the Board or its designee with proof that the program was
successfully completed and this shall suffice to comply with this term of

probation.

RATIONALE: This condition is to be used in cases where the grounds
for discipline involve drugs and/or alcohol. and where the conditions
of the Uniform Standards Related to Substance Abuse apply.

1412, Ongoing Treatment Support Group Program [uniform

——

standard #5]

Respondent shall beqih and continue attendance at a support/recovery

group (e.q.. Twelve Step meetings or the equivalent, or a facilitated
group with a psychologist trained in alcohol and drug abuse treatment)
as ordered by the Board or its designee. When determining the type
and frequency of required support group meeting attendance, the
board shall give consideration to the following:

+ the licensee’s history:
“+ the documented length of sobriety/time that has elapsed since
substance use;

+ the recommendation of the clinical evaluator;

« the scope and pattern of use; .

» the licensee’s treatment history; and,

+ the nature, duration, and severity of substance abuse.
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Verified documentation of attendance shall be submitted by respondent
with each quarterly report. Respondent shall continue attendance in
such a group for the duration of probation unless notified by the Board
that attendance is no longer required.

If a facilitated group meeting is ordered. the group facilitator shall meet
the following gualifications and requirements:

a. The meeting facilitator must have a minimum of three (3) years
experience in the treatment and rehabilitation of substance abuse, and
shall be licensed or certified by the state or other nationally certified
organizations.

b. The meeting facilitator must not have a financial relationship.,
personal relationship, or business relationship with the licensee in the
last five (5) years.

c. The group meeting fac:iltator shall provide to the board a signed
document showing the licensee’s name, the group name, the date and
location of the meeting, the licensee’s attendance, and the licensee’s
level of participation and progress.

d. The facilitator shall report any unexcused absence within 24 hours.

RATIONALE: Alcohol and/or other drug abuse treatment shall be

required in addition to other terms of probation in cases where the
use of alcohol or other drugs by respondent has impaired
respondent’s ability to safely provide psychological services-to
patients. This condition must be accompanied by condition #1213.
The term is also to be used in cases where the conditions of the

Uniform Standards Related to Substance Abuse apply.

42:13. Abstain from Drugs and Alcohol and Submit to Tests and

Samples [uniform standard #4]

Respondent shall abstain completely from the personal use or
possession of controlled substances as defined in the California
Uniform Controlled Substances Act, and dangerous drugs as defined
by Section 4022 of the Business and Professions Code, or any drugs
requiring a prescription unless respondent provides the Board or its
designee with documentation from the-treating-physician-and-surgeon
the prescribing health professional that the prescription was
legitimately issued and is a necessary part of the treatment of

respondent.

Respondent shall abstain completely from the use intake of alcoholic
beverages.
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Respondent shall undergo random; and directed biological fluid or
specimen testing as determined by the Board or its designee. The
Respondent shall be subject to a minimum of one-hundred and four
(52) random tests per yvear within the first year of probation, and a
minimum of fifty (50) random tests per year thereafter, for the duration
of the probationary term. Any confirmed positive finding will be
considered a violation of probation. Respondent shall pay all costs
associated with such testing. Thelength-ef-time-and frequency-of-this
Respondent tests positive for a banned substance, Respondent shall
be ordered by the Board to immediately cease any practice of
psychology. and may not practice unless and until notified by the
Board. Respondent shall make daily contact as directed by the Board
to determine if he or she must submit to alcohol and/or drug testing.
Respondent shall submit to his or her alcohol and/or drug test on the
same day that he or she is notified that a test is required. All
alternative testing sites due to vacation or travel outside of California
must be approved by the Board prior to the vacation or travel.

Drugs - Exception for Personal lliness

Orders forbidding respondent from personal use or possession of
controlled substances or dangerous drugs do not apply to medications
lawfully prescribed to respondent for a bona fide illness or condition by.
a physician and surgeon. Respondent shall provide the Board or its
designee with written documentation from the treating physician and
surgeon who prescribed medication(s)._The documentation shall
identify the medication, dosage, the date the medication was
prescribed, the respondent’s prognosis. the date the medication will no
longer be required, and the effect on the recovery plan, if appropriate.

RATIONALE: This condition provides documentation that the
probationer is substance or chemical free. It also provides the Board
with a mechanism through which to require additional laboratory
analyses for the presence of narcotics, alcohol and/or dangerous
drugs when the probationer appears to be in violation of the terms of
probation or appears to be under the influence of mood altering
substances. The term is to be used in cases where the conditions of
the Uniform Standards Related to Substance Abuse apply. Whether
the Respondent is ordered to submit to a minimum of random 52
tests for the first year and thereafter under the Uniform Standards is
dependent upon whether he or she has rebutted the presumption of
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being a substance-abuser, and whether the public can be adequately
protected without an order subjecting respondent to a minimum
number of tests.

13:14. Educational Review

Respondent shall submit to an educational review concerning the
circumstances that resulted in this administrative action. The
educational review shall be conducted by a board-appointed expert
familiar with the case. Educational reviews are informational only and
intended to benefit respondent’s practice. Respondent shall pay all
costs associated with this educational review.

RATIONALE: In cases involving evidence of deficiencies in the body
of knowledge required to be minimally competent to practice
independently, it may be appropriate to require the respondent to
submit to an educational review during the course of the probation

period.
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V. STANDARD TERMS AND CONDITIONS

15.

16.

17.

(To be included in all Proposed Decisions and Stipulations)

Coursework

Respondent shall take and successfully complete not less than
___hours each year of probation in the following area(s)

__. Coursework must be pre-approved by the Board or its designee.
All coursework shall be taken at the graduate level at an accredited
educational institution or by an approved continuing education
provider. Classroom attendance is specifically required;
correspondence or home study coursework shall not count toward
meeting this requirement. The coursework must be in addition to any
continuing education courses that may be required for license renewal.

Within 90 days of the effective date of this Decision, respondent shall
submit to the Board or its designee for its prior approval a plan for
meeting the educational requirements. All costs of the coursework
shall be paid by the respondent.

Ethics Course

Within 90 days of the effective date of this Decision, respondent shall
submit to the Board or its designee for prior approval a course in laws
and ethics as they relate to the practice of psychology. Said course
must be successfully completed at an accredited educational institution
or through a provider approved by the Board's accreditation agency for
continuing education credit. Said course must be taken and completed
within one year from the effective date of this Decision. This course
must be in addition to any continuing education courses that may be
required for license renewal. The cost associated with the law and
ethics course shall be paid by the respondent.

Investigation/Enforcement Cost Recovery

Respondent shall pay to the Board its costs of investigation and
enforcement in the amount of § within the first year of
probation. Such costs shall be payable to the Board of Psychology
and are to be paid regardless of whether the probation is tolled.
Failure to pay such costs shall be considered a violation of probation.
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18.

19.

Any and all requests for a payment plan shall be submitted in writing by
respondent to the Board. However, full payment of any and all costs
required by this condition must be received by the board no later than
six (6) months prior to the scheduled termination of probation.

The filing of bankruptcy by respondent shall not relieve respondent of
the responsibility to repay investigation and enforcement costs.

Probation Costs

Respondent shall pay the costs associated with probation monitoring
each and every year of probation. Such costs shall be payable to the
Board of Psychology at the end of each fiscal year (June 30). Failure to
pay such costs shall be considered a violation of probation. The filing
of bankruptcy by respondent shall not relieve respondent of the
responsibility to repay probation monitoring costs.

(effective 1/1/95).

Obey All Laws

Respondent shall obey all federal, state, and local laws and all
regulations governing the practice of psychology in California including
the ethical guidelines of the American Psychological Association. A full
and detailed account of any and all violations of law shall be reported
by the respondent to the Board or its designee in writing within
seventy-two (72) hours of occurrence.

CRIMINAL COURT ORDERS: If Respondent is under criminal court
orders by any governmental agency, including probation or parole, and
the orders are violated, this shall be deemed a violation of probation
and may result in the filing of an accusation or petition to revoke
probation or both.

OTHER BOARD OR REGULATORY AGENCY ORDERS: If
Respondent is subject to any other disciplinary order from any other
health-care related board or any professional licensing or certification
requlatory agency in California or elsewhere, and violates any of the
orders or conditions imposed by other agencies, this shall be deemed
a violation of probation and may result in the filing of an accusation or
petition to revoke probation or both.
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20.

21,

22,

23.

24,

Quarterly Reports

Respondent shall submit quarterly declarations under penalty of
perjury on forms provided by the Board or its designee, stating whether
there has been compliance with all the conditions of probation.
Quarterly reports attesting to non-practice status are to be submitted if

probation is tolled.

Respondent shall submit a quarterly report no later than seven (7)
calendar days from the beginning of the assigned guarter.

Probation Compliance

Respondent shall comply with the Board'’s probation program and
shall, upon reasonable notice, report to the assignhed Board of
Psychology probation monitor. Respondent shall contact the assigned
probation monitor regarding any questions specific to the probation
order. Respondent shall not have any unsolicited or unapproved
contact with (1) complainants associated with the case; (2) Board
members or members of its staff; or (3) persons serving the Board as

expert evaluators.

Respondent shall. at all times, keep the Board informed of
respondent’s business and residence addresses. Changes of such

addresses shall be communicated in writing to the Board or its
designee within 15 calendar days.

Interview with Board or Its Designhee

Respondent shall appear in person for interviews with the Board or its
designee upon request at various intervals and with reasonable notice.

Changes of Employment

Respondent shall notify the Board in writing, through the assigned
probation monitor, of any and all changes of employment, location, and
address within 30 days of such change.

Tolling for Out-of-State Practice, Residence or Extension of
Probation for In-State Non-Practice
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25.

In the event respondent should leave California to reside or to practice

outside the State or for any reason-should-respondent-stop-practicing
psychology-in-California, respondent shall notify the Board or its

designee in writing within ten days of the dates of departure and return
er—the—éaieae#ﬂen pFaeHcew&mq to Cahforma Nen pFEGt-IGe—IS

erneleped~AII prowsmns of gobatlon other than the quarterlv report

requirements, restitution, cost recovery, and continuing education
requirements, shall be held in abeyance until respondent resumes
practice in California. All provisions of probation shall recommence on

the effective date of resumption of practice in California, and the term
of probation shall be extended for the period of time respondent was

out of state.

Unless by Board order, in the event respondent is not engaging in the
practice of psychology while residing in California, respondent shall
notify the Board or its designee in writing within ten (10) days of the
dates of cessation of practice and expected return to practice. Non-

practice is defined as any period of time exceeding thirty days in which

respondent is not engaging in any activities defined in Sections 2902
and 2903 of the Business and Professions Code. All provisions of
probation shall remain in effect, and the term of probation shall be
extended for the period of time respondent was not engaged in the

practice of psychology as required by other employment requirements
of this order.

Employment and Supervision of Trainees

If respondent is licensed as a psychologist, he/she shall not employ or
supervise or apply to employ or supervise psychological assistants,
interns or trainees during the course of this probation. Any such
supervisorial relationship in existence on the effective date of this
probation shall be terminated by respondent and/or the Board.
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26.

Instruction of Coursework Qualifying for Continuing Education

Respondent shall not be an instructor of any coursework for continuing

education credit required by any license issued by the Board.

26:27. Future Registration or Licensure

If respondent is registered as a psychological assistant or registered
psychologist and subsequently obtains other psychological assistant or
registered psychologist registrations or becomes licensed as a
psychologist during the course of this probationary order, this Decision
shall remain in full force and effect until the probationary period is
successfully terminated. Future registrations or licensure shall not be
approved, however, unless respondent is currently in compliance with
all of the terms and conditions of probation.

Request for Modification [Uniform Standard #s 11, 12]

“Request” as used in this condition is a request made to the Board’s

designee, and not under the Administrative Procedure Act.

The licensee shall demonstrate that he or she has met the following
criteria before being granted a reguest to modify a practice restriction

ordered by the Board staff pursuant to the Uniform Standards:

a. Demonstrated sustained compliance with current recovery program.
b. Demonstrated the ability to practice safely as evidenced by current
work site reports, evaluations, and any other information relating to the
licensee’s substance abuse.

c. Negative alcohol and drug screening reports for at least six (6)
months, two (2) positive worksite monitor reports, and complete
compliance with other terms and conditions of the program.

2729. Violation of Probation

If respondent violates probation in any respect, the Board may, after
giving respondent notice and the opportunity to be heard, revoke
probation and carry out the disciplinary order that was stayed. If an
Accusation or Petition to Revoke Probation is filed against respondent
during probation, the Board shall have continuing jurisdiction until the
matter is final, and the peried term of probation shall be extended until
the matter is final. No Petition for Modification or Termination of
Probation shall be considered while there is an Accusation or Petition
to Revoke Probation pending against respondent.



28.30. Completion of Probation

Upon successful completion of probation, respondent’s license shall be
fully restored.

29:31. License Surrender

Following the effective date of this Decision, if respondent ceases practicing
due to retirement, health reasons or is otherwise unable to satisfy the terms
and conditions of probation, respondent may request the voluntary surrender
of his or her license or registration. The Board of Psychology or its designee
reserves the right to evaluate respondent’s request and to exercise its
discretion whether or not to grant the request, or to take any other action
deemed appropriate and reasonable under the circumstances. Upon formal
acceptance of the surrender, respondent shall, within 15 calendar days,
deliver respondent’s pocket and/or wall certificate to the Board or its
designee and respondent shall no longer practice psychology. Respondent
will no longer be subject to the terms and conditions of probation and the
surrender of respondent’s license shall be deemed disciplinary action. If
respondent re-applies for a psychology license or registration, the application
shall be treated as a petition for reinstatement of a revoked license or

registration.

VI. STANDARD TERMS AND CONDITIONS
{To be included in ALL Stipulations for Surrender or Revocation)

30.32. Reinstatement and Investigation/Enforcement Cost Recovery

Respondent may not petition for reinstatement of a revoked or
surrendered license/registration for three years from the effective date
of this Decision. If the Board grants future reinstatement, respondent
agrees to reimburse the Board for its costs of investigation and
enforcement of this matter in the amount of $
payable to the Board upon the effective date of such reinstatement

Decision.

34:33. Relinquish License

Respondent shall relinquish his/her wall and pocket certificate of
licensure or registration to the Board or its designee once this Decision
becomes effective and upon request.



ACCUSATIONS

Section-125.3 of-the-Business-and-Professions Gode to-recover costs-of
meeve#y—b&melude%n%h&pleadmgandmad&paﬁ—ef%&%eeusaﬂen&
Effective January 1, 1995, Business and Professions-Gode-Section-2964-6
gives-the Board the autherity-to recover probation menitoring costs— The
Board requests-that-probation-monitoring-costrecoevery-be-included -the
pleading and made-part-of-ALL Aceusations.

members explaining-the background-of the case, defining the-allegations,
mitigating circumstances, admissions-and preposed penalty-along with-a

recommendation-

VI. PROPOSED DECISIONS

A. The Board requests that Proposed Decisions include the following:

A —Names-and-addresses-of all-parties to-the-action.

B. a. Specific code sec'iion(s) violated with the definition of the code(s)
in the Determination of Issues.
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G- b. Clear description of the acts or omissions which caused the
violation.

D- c. Respondent’s explanation of the violation(s) in the Findings of
Fact if he/she was present at the hearing.

E- d. Description of all evidence of mitigation, rehabilitation and
aggravation presented at the hearing.

F. e. Explanation of any deviation from the Board's Disciplinary
Guidelines.

When a probation order is imposed, the Board requests that the order first
list any combination of the Optional Terms and Conditions (1-13) as they
may pertain to the particular case followed by all of the Standard Terms

and Conditions (14-2830).

If the respondent fails to appear for his/her scheduled hearing or does not
submit a Notice of Defense form, such inaction shall result in a default
decision to revoke licensure or deny application.

B. Recommended Language for Issuance and Placement of a
License on Probation, and Reinstatement of License

Disciplining of a License/Registration:

“IT IS HEREBY ORDERED that psychologist’s license No. [#] issued to
respondent Dr. [name], Ph.D., is REVOKED. However, the order of
revocation is STAYED and the license is placed on probation for [#] years
subject to the following terms and conditions:”

Applicant Placed on Probation:

“IT IS HEREBY ORDERED that the application for licensure as a
psychologist of respondent [name], Ph.D. is GRANTED, and upon
successful completion of all licensing requirements a license shall be
issued, provided that all licensing requirements are completed within two
years of the effective date of this decision. If a license is not issued within
two years of the effective date of this decision, the application is ordered
denied, and a new application for licensure will be required. Upon
issuance, however, said license shall immediately be REVOKED.
However, the order of revocation shall be STAYED, and the license is




placed on probation for [#] vears subject to the following terms and
conditions:”

Reinstatement of a License:

“The petition of [name], Ph.D., for reinstatement of licensure is hereby
GRANTED. Psychologist license number [#] shall be reinstated provided
that all licensing requirements are completed within two years of the
effective date of this decision. If a license is not issued within two years of
the effective date of this decision, the petition is ordered denied, and a new
petition for reinstatement will be required. Upon issuance, however, the
license shall be imnmediately revoked. However, the order of revocation
shall be STAYED, and petitioner’s license shall be placed on probation for
a period of [#] years subject to the terms and following conditions:”

Vil. REHABILITATION CRITERIA FOR REINSTATEMENT/PENALTY
RELIEF HEARINGS

The primary concerns of the Board at reinstatement or penalty relief
hearings are (1) the Rehabilitation Criteria for Denials and Reinstatements
in California Code of Regulations, Title 16, section 1395; and (2) the
evidence presented by the petitioner of his/her rehabilitation. The Board
will not retry the original revocation or probation case.

The Board will consider, pursuant to Section 1395, the following criteria of
rehabilitation:

(1)  The nature and severity of the act(s) or crime(s) under consideration
as grounds for denial.

(2)  Evidence of any act(s) committed subsequent to the act(s) or

crime(s) under consideration as grounds for denial which also could
be considered as grounds for denial under section 480 of the Code.

(3)  The time that has elapsed since commission of the act(s) of crime(s)
referred to in subdivision (1) or (2).

(4)  The extent to which the applicant has complied with any terms of
parole, probation, restitution, or any other sanctions lawfully imposed

against the applicant.

(6) Evidence, if any, of rehabilitation submitted by the applicant.
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The Board requests that comprehensive information be elicited from the
petitioner regarding his/her rehabilitation. The petitioner should provide
details that include:

A. Why the penalty should be modified or why the license should be
reinstated.

B. Specifics of rehabilitative efforts and results which should include
programs, psychotherapy, medical treatment, etc., and the duration of

such efforts.

C. Continuing education pertaining to the offense and its effect on the
practice of psychology.

D. If applicable, copies of court documents pertinent to conviction,
including documents specifying conviction and sanctions, and proof of
completion of sanctions.

E. If applicable, copy of Certificate of Rehabilitation or evidence of
expungement proceedings.

F. If applicable, evidence of compliance with and completion of terms of
probation, parole, restitution, or any other sanctions.

Finally, the Board requests that the above criteria and evidence be
evaluated in light of this statement of what should be presented to
demonstrate rehabilitation:

Rehabilitation is a process. It is evaluated according to an internal
subjective measure of attitude (state of mind) and an external objective
measure of conduct (state of facts). The state of mind demonstrating
rehabilitation is one that has a mature, measured appreciation of the
gravity of the misconduct and remorse for the harm caused. Petitioner
must take responsibility for the misconduct and show an appreciation for
why it is wrong. Petitioner must also show a demonstrated course of
conduct that convinces and assures the Board that the public would be
safe if petitioner is permitted to be licensed o practice psychology.
Petitioner must show a track record of reliable, responsible, and
consistently appropriate conduct.

In the Petition Decision, the Board requests a summary of the offense and
the specific codes violated that resulted in the revocation, surrender or
probation of the license.
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If the Board should deny a request for reinstatement of licensure or penalty
relief, the Board requests that the Administrative Law Judge provide
technical assistance in the formulation of language clearly setting forth the
reasons for denial. Such language would include methodologies or
approaches that demonstrate rehabilitation. Petitioners for reinstatement
must wait three years from the effective date of their revocation decisions
or one year from the last petition for reinstatement decisions before filing

for reinstatement.

If a petitioner fails to appear for his/her scheduled reinstatement or penalty
relief hearing, such inaction shall result in a default decision to deny
reinstatement of the license or registration or reduction of penalty.

HHHEH#H
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	"1. 13) !( .i t>::>ud u~t's) priv~re-se.:ror vrndor :h:ir pr(•·.idcs dil-'t'.l' Sion sav1c<'~. :sCMh1.irJ~ f0.1 rcporr,ni by rhe vcnd<)r to t~t board of' Jn)' Jnd all nvncomoli.anct w1rh an\' cerm or rhe div,•r,1<)n c0nr1·act or nrobrion; 
	I r 
	~w1tL;ds fo r rhC' l'cnJor's an'rOl'dl proc_-5~ for pro•:ider~ c.•r con1rc1.:;ors ch.ir 01·ovide c11nmm :,;.:r,i.:t). 1r,duding. h!I noc limirni co. ~pe,imen (olkcrnrs. group mcr1.ng ~·.1..:ili,aror~. ;;:-id wurksirc: mon,wrs; ,rrnd~rds rrquiring rhc vendor ro disJppmvc ~nd J i~..:onrinuc the use o( pro•:idrr; 0r c0nrraccors due i'.iil co proviJr> effe::rive or rirncly di1·trsion ~erv1.::cs; ;;nd ;,.andards for a licensn•s r~rminar1on t':·om rht' progr:im ;,.nd referral coenforctmtM. 
	"(J.:i) If a board uses 2 pril'are-scnvr vendor rh.ir provides diva~ion )l"rVlc~ S, rhc cxrt nr to whid'1 li.:ensee p2.r1i,1parion in char progr:i. m ,hall be ki:pr confidrnr1:,I (rom rnt public 
	"( l 5} I ( ,. h0arJ uses a priv,,1e-stcwr v<.'nJor th.at provide:-:-; ,'livcr~ion snl't,ts, ;, s-:hdulc for extcrn2! m,lcper.denr audits ol rhe v.:ndor· perlormancr 111 J,ihtring to che sund;ird~ adop:ed r-y rhe wmmirra. 
	"() 6) M.:~surabl~ u itcrn .in.:1 ,.c,,nd~d~ co · derc::·m, n~ wherhcr each ho:irJ method or" ~c~l,r,g w,rh suhr;,n,·e,.;hus,ng lian~cts ;xorcn~ p::!ritnG fr,)1.·, harm .ind 1s d°f.•,r1ve 1n ~~si,llng 1rs i11 rrcc1-ui1~g from in th~ long ccr01." ([mpha,i~ add tJ.) 
	Thu:;, rhe l.eg,sla1urc hob tsrablishcd chc Dtp, 
	1n H cma,r or C:onsum~r (h<'f~jlrer d,parrmcn!) 1hr Sub$,~ncr f-.r,u~c Cou1.:l111a1ion Cornmim:'.( (subd. (~). S(:(. 3)5. n~rc1frt'f ,·vmmirrcr). The cOlnlTll((te is comp rise.:! or rhe ~x~ -:uri,·c officers or t'.Kn healing Jrr, 1->uu.:! with:ri 1he dep.irr:i-1.-n<.! rr;e Srare Board of ChiroprJaic ExJminns. ,md rhc 
	'Th,· d('p.1rC))cn: s hc.1f,ns :irrs h.::i:.r~i; ;\J'C cho~ ... boar.:ls escabl1she,~ ~ir.d.-1 D1v:s,un 2 (,omin,•o,:in~ h•th Secrion 500) w 1,crn;l' ,ind ,,-3ub<.: prJCr1ri0ners or chc h~:ilin:? ,,n~. Those buJJ'Js 11,(iudr. ~rnong ochers, rh, l), nral 1o~r.J of ( Jl1iurn1~, LhC Medi(~, Bo.rd of c~l,for1\IJ, rh-.' v~l\'i'lnuy ~;ldic~l P,o"rd, -tnd th~ tlo.,rd or Regi,:trd N,1rs1ng. 
	Ju.o rn~u ,.JH :wo.,J 81: !, r i 1i:-1;: .. )_c· LJO 
	<.J:re,1p:irli;,· 1\-lcd,.:ai nu:•r.:'. ol Caiif0r111,: (hcr:-:.1',~r. :olltrn~-cly. h:;:l111g .,a,, 00~d:,). ?.r,d ~ ,1,~,~•n cc oi' rh, ::Ota,, Oc0Jrtm~111 L'f .::.kohol M1t:, Dru'.;.'_ Pro2r~:·;1:: (ll,;J_) Tl,.: D:reuor of 
	.j I .._ V' 
	Cons•...?m~. _,;ff.:ir,: .:h?.irs ,h~ c,,n~rn1ue~ u,ti •~ ?.urhorizt<~ {u tnl'II~ in.:!1l'idt:al~ or ~,rak~ho!d:·1: 
	',\'h(/ h:,,·c r.1r1;,:ulu o:pu1,~c ,n cht :ire~ ol :.ub,1nnc1· ab,1:;,· 10 :id1·1,r· ,h~ .:0inrn,r1:·t (l b1d.). 
	Thc ,omr.1111~r 1, rtquirtd rn i'o~muhrc u1)1fo~m :rnd sptc1t1c $L.H).:i;,rJ~ ,r: t.,ch ol 
	i(, :Hi:-:;~ p(vv,,~.-J Pf rh~ Lc~1sburc. hut orhn"'isc h,b d1s.:rct1on 1c, 3dop, tht unrforn. 
	,!.rnd.ir,·L e:,.:h h,·;1bf_ urs l,0,1:J shi ll u:a· ,n dcJ!rng "'irh su::i,un.:,-ahus1ng lis:cr,~~c:. 
	(>~1!->,L (d. ~;,c_ 31,). The .:0n) m1r: a adupr(.:I 11.; 1111 r,~I ~er ,)( un1fo1 m :;Dndarci$ 1n ,\prd 
	~010 . . ind r.-v,~,j chos<' 1niri~I ~rJncLird~ ~~ .~ccnrlr ~s April 20J l .' Alrhoi.:gh rhc .:ommimx 
	:1as :idopccd rhc uniform :,randMd~ :)'.ir~urn-: w ,rs own pro,cdure~. 1: h25 yer 10 ,\dop; rho~e 
	,:.1nJ.:ir,~s purs11;inr 1c, d,, ru!tmJking pro,eJure:; of rhr Ad.nm1s1:.1rive: Proc·tdurt :\,:! 
	(Ch 3. S ( (Ommc nc1ng ,1 ,rh Ser. l l 340), Pc l. Div 3. Tide 2. Cov_ C; hta:.f1tr t\ PA). 
	Y,\u 11;1•.,~ 1;;kcd wh,rha rh~ -:omm,r,cc ,~ IC'<1u11cc 10 Jjopr rht• uniform sc;ind.11J~ , ro rh~· rubr1.1king pro,cdurc~ of' rhc A P.A. 
	The :\ PA r,rnhl,~he~ b:is1,:-mininrnm proccdur Jl rcqu!rrm~nr; for rht· adopr1or, • . 1n1c·n,im,11L ,\1 rrpc,1! o;' Jdmir.imrnvc r!:gul:.irio,H hr .sr2te .-igcn,ics (~uhd. (a). Sec.) J }46. Cov. C. ). The ,A, PA i, .ippii,:1hlt' :o cht e;:Ut15l' of Jny ..:jtiisi-i.:g1sla,n•t pow.:r C0 1)1c;rrc,i hy 
	.rnv srJruir ,' Ibid.). Ou~si-lc::1sl:trive 00,1·cr~ conS1$C of rh~ :iudioriry co m::ikt rule~ Jnd 
	I '-~ I 
	r.-guLirion~ h2ving !ilo:'. force ~nd cffcc, of 1.:1\' (Ct1lif/lrni::. ,.:i..L-oc<J/tS fc,r /,forsins Home Rej~rn, ,. H,,,1;,1 (2003) 106 Cl.A.pp.4rh "1 98. 517; hi:rc;ifra Calij;1rn1i1 Adv,).a!~s). Th~ ,\PA m;;y not fw su~'<'r.~dd or m0Ji{icJ by .:iny suh~ttjuenr legi,1.-irion t ;<ccp-r ro rht t.~crnr chac rhe ,.,,g1.,br:on ,focs!>O upr1·,~ly(;:u:)-.:! (:a), St<'. l l '>46, Cov. C). 
	Tht· rtrm "regul;.11on .. i~ dc(1r1 cd for purposes ,)( rhc ,.:.. PA r0 mean --~ rul.:, r,·,,~d:uior., odi.'r. or ::1.10d:11J ol-{!en,r~I 30vkuion or rhc ~mcndmrnr. ,u~)nlemenr, or 
	("I -~---.........-· --' r 
	lt'l'i,i,)n ,)f .lflf rult·, rt~Llloriun. u:d,r. t)r sond~rd adoptd hr .11·1y ~t;,[t Jgcnq• 10 1:np.lt"m.-rH m1,•~prcr. 01 mJl.t ~ ~,: rh<' 1~·.v cr,fo,,~j or _.1dmin1srcrd ~ !.L 9..!: .1.~ olwtrn 1rs pro(e.:lur~· !Sc,. 113<1::?.600. Cov. C.: "dd\'d). Tht' APA or0v1d(~ rh:ir 3 sm,: atTcn,v sh1.II no1 
	1 
	• • 0 I 
	,ssU<:, u,iliu. cnf.orce. or ammpt ro enforce ;;ny guiddiM. cri(\·rion, bullerin, mrnual. ,n.rru<"tion. or,ier, ~cnnJJrd of grntr:il ~pplicwon. or orher rule, v.·hith 1s;; regul.:nion under d,~ (\P.A., unie,.\ pro;:,:rly odopicd undtr rht proccdure:s ~::r fonh in rht !\PA., and che Off"~ ,if A,~mini~crlriv~ L:iw rs tmpowt>1~J ro dekrm1nt wht>chcr anr such guideline, criEeoun, :--ulkr,n, m:inual. 1rummicir1, or.:lt,·. !,t?.nd:ird o( general ~pp:i,:irivn. or orhtr rult i~ J "·;uLic ,o r, un,ier (ht .:i.. PA (
	In '/'iJc"1•.•o11u M,1rir.,' V.'t~rrrn.11:1. ,, tlr.;d;h,;1;,, (1996) 14 C:d.4rh 557,571 (hcr,·,1!: ,•; ·,-;,rc-~•,11a). d)( C..,l:forn1.i Suprunt Couri foc1nd ~,; folk)ws: 
	~O I I). 
	3 !VJ ()1-ji:J dB: UJO · ' ...! fH: t,T 1 £02-l2-J:)() 
	H onorablc Curren D. Pr ice Jr. -R.cq u l'..~1 ~ I 1244 3 7 -P ,l):C S 
	/ \ rcguLllion ~L!b1m to rhc APA thu:, ha~ two principal !denrifying (har,,Cil'flSliC~. {See Un,on 1,f Amrmau Phyii,1011; & /)o;ii5IJ v Kizrr {)990) 223 ~00. -1S7 [272 C;1l.l\prr. 836] [describrng rwo-puc rm d ;hr Off1..:c of Ac!m1n1,rraw:c L:iwj.) First, 1he :1grncy mu;1 inc,nd it~ rul:.-ro Jpply f"r":rJlly. r~rhc1 r~,.;n in a spc~iric r;1~c. Th, i-ulc na ,-1 nor. howc-v~,. :1pply unwerslllv: .J rule :1pnl1t~ i!t:)t·rAllr so Ion<' .i, ,r .::l.::du,;\ ho,v 2 .:rrca:n cl.~~s oi' 
	J I ., • t;, 
	( N':i 1•:ill b.: dc.: i.:kd (R.,tl~ v Dq ,,1 r11;:0 1 ,,j" Vm r..;ns AJJ:iir; ( 19S0) 110 C.il./\pp ~.l 622, 630 I IC•~· C:il.Rprr. 5,2).) s~rc,:d. 1hc rule must 'impltme nc. 
	1mapm . 0r m;1b: :;p.:cific dh' 1.iw rnfurt:(d ur :idmini,rertd h, lch~ agrncy). ._,,. ... ~,mm !rhc .1gcncy'~J pr0(,,iurc·.· (Cov. C0 ... k ~ J n :i z. ~l1h.:l . (g).r 
	If .1 p,,;11.:y ur pro.:ecforc f:dh wi1hin rhc dtr"in',1ion oC :i ·'rcgul~rion " wirh1n (he 
	llh" .'.l!1in<> of riw APA. rh, ~d0Nin2. ai!_i:n,1' mL:~: ,om!Jlv wirli ,he-pro,c,iures for ~ 
	~ I --• f I ~ 
	rh.: rc:'.1:b r,0r1. whi(h in,lud,, pu!-ili, nori, <' :1nJ ;pprov;d t->y chr Office o( Adm1r.isrra1iv.: L:.iw 
	(C,, 1111/)' .ij Bull<'!'. l:o:,•r.i:<'11,)" P,i.-.:ii.-,1/ Sm•IW Au1hr-ri:_y (2010) 1S7 Cal.App.4,h I l 75, )200). 
	Tlw l)(i°ic-r ni" /\cimini~rrarive L~w i~ rt>ou1red c0 rcvi,·v: all r~\!ul .. tiuM .idupt<!d uursuJ nt r◊ 
	' C, • 
	i!1t' /\P,\ :i1d r,1 l'llJ k,, i1.~ .:ltrumi,,aciuns a((Ord mg to sol'(i(id scanduds rh~r include. arnons: 
	-' "' urh.:r rhin_s,. a~.sc~~ing rhc ne:esrnr ror rhc r,gu!ac1on a~d ,he n.·gubtior. ·:; com:scency wirh 
	rl1t' ;, ,,rncv·.1 Si:Hllror\' ol-,liaarion cu implcmcnr ~ sr::itute (subd. 1,·a), S ec 11349.1. Gov. C.). 
	C" I I 0 
	.'\ pplying r\1e~e prin.:ip!e~ rn the question presented, rhc uniform srand.i.rds ;:ire suhjccr ,o rh.: r;.11(making procdures of rhe APA ii rht follo,ving cricer i;i are mer: (1) Set:rion i I'> ,foe; not c:-xpress!r preclude ?.p~lic.nion of che APA, (2) rhe <omm11ree i~ ,1 ;r.m .1g~ncy undc1· rhc' Al)A. (3) rh(· uniform srand.,dj Jre ,eg.lil,cions swbjecr ro !he r\P/\. ~n,i (4) 
	r.u n ,<"m~11or. :1i;Tiio un.kr rh,, AP . .:\. 
	W1rh n·sp,·,·c ru rhe f,, ~r .:rirni•.) 11. :i~crion 3 l 'j 1s s1lcnr on rhc appliracion 01· chr ,\I'/\. ·1h:~. s~.::ion 11S dvn nor prt",lud,-.lpFlin;;on uf rh~ APA. Jnd rh .... Al',\ 
	will :lpplr 10 :my rc:gulJcion ,hfoprrd undn Semon 315. 
	\Ve cu rD 11<:xc ~o che sc~ond e:-ircri,rn, ?.1id wherhcf ch:: commim:c is an .. agency·· !°or purpoi,e~ ol rhc A I ,,!I. Th~ word ··3g~ncy'" is de Fined. for pu:pos~s of rhe /<. PA, t->y :-,~ve ral scparm· prov,~iun~ cf i.1·.-· . ror purpo$es of the rl!lcm~bng proccdu,t$ of rhe APA. ''3grncy .. is -itfined to a scArc ~gen.::y (Sec. l 1342.520, Cov. C.). That refrr?nC<' co ~tr.re agcnl'.f is dd111c·d dstwhc.t' in rhe Go•:crnmrnr Co,k ro include ever)' $r:Hf office. officer, depurmen,. ,fo,1.,ion, hon rd. Jn
	/\1,)n~ rlw~,· 1,ne,. chc /\ I'-''\ i, ;ipplidkk Cl) rhc c.~n.,,, o!' ,11,r .:1w:i,i•legi,d:,1 ,,·c l' " w,·1 ,<1nli:rrr,I h;-;.ny ,r.Hu1r tsubJ. (2.). S.:(. I )3'16. Glw. C.). Qu~si:lcgisbriw powt'o .-,in,,.,, ,i i· rhe ;n,:horiry ru rn,1kc ruks :ind r~glli:irion; h~ving ,ri~ ior.:e 3nd cff~u or IJ,,· C,1!frr110 .'\dv,><lli~l. l>upu, ;i1 p. 517}. Thus, for purposes of our analysi~. we think rh.11 an · i8en,y" mc21h an)' :;:;ice 0ffi(<', r>ff:,·,·r, dep:inmei-. r, divi~1on, bure:.u, bo~rd, or c0rnrn1~s1M1 
	chM <!u.1si-lt'gi,d::1ivt' powe~s. 
	l l ,'J., I 'J9'.1fJ l7J..S: L /_ I G0t,:3..9TG :ll.l-0 (Jt-lU 6l : bt [!R;.J-),J.1·111 
	•, o · r · ( • I 
	I l~1c. rhc t'ul'nri:11;,c 1.•, :i s,.;:r ,,11,,t' ,omp,:~~.:. 01 c.~ecu11ve vrl1::::r~ o rhe n~:e,ing .1,r,; 'r><)a l'd!; .1nJ riit' l ) ir.-:( [01 0:"(orw1mr~-Al:°;;ir,; f,lr!,,)Ugh 1hi:: Ltrisbrure lus .'.C{ forrh 16 :11',-:h 1n wh;,:h rht cunimin ~, i:, 1 c'-lu1rcd io .,.:iupr stJnd,1rd~. rhe ,omm1Hr:: Hsei! t!. rcquir<'d !u O.(lt"I,(' ,1~-1,1-k1•1,b:11·r D(Jwcr~ .,r,d ~dup! ~r11Jo:·n; ~rar,-i)rd~ wirh1n (fl():,t ,11 l' ~-~-·rh0,t 
	~--r , ,1:11h i:1r,h ,h,ill h.11·c rl1, t'v1~,: ,rnd rfi'c(I DI l.:w, $ir,,,_. :he h,:~linr UL bo.~r.:b, ,I~ J,~l'U,.',l'0 in,l1,· ,·s<<"1:s1vciy h eio1,: , Jr c f(''lu irrd ro u,,· rht :;:;;r:.J:;r,:h in ,ie.,ling wlfh :;ubsranrc-,1:>using i1,al'icc?~ ;,nj rhc .,randH,h .11r rct.1u11cd ;o >'Ol'err1 mJrc.:rs sud, a, wh~·r, .; Ji,cn:.a ,~. 
	' ~· r(·1r1r•0;.Hii)' rf:lh )1•cd i'10m ,.1r~cr ,,•: 0; ,uhja! ru dn,.,·1::,.~tr1!'. ur work m,1nnonn•? 'f):lr1~. 1'2), 
	I , (.) -,.1 \ 
	(_-'i) .. l1hi (7), s11h,!. (c·). S,.:. '\!Si. A,-:or!:ingly. \\·c· rh,nk rhr ,ummi!rn· i~ Jn ~~<'PC)' ro wh1di 
	rhc /:, JJ?. ~})pl ies . 
	. ll,,. r.:, rh c· :h,d u 1rcr1on. 1-,•10 demenr,; mus, br lfll'; fo, rhc-uniform r.r:indJrd, ~r 1::~1:1· tu l,, ., r.-_gul.irion: rhq· 1:-,u,r ,!f;plr ;,:n,·r:111) .. nd ch,-:, m1m 1rr,plrm~11c, ,nraprcr, 0 :· ill.lid ;pl'cik :t L1w ,·nr',ir,·,,i tir .idm,111~:rrrcd hr rhr :;g~·n;_I' or rh~, £0\'l'l"llS ic.•, prv~cduro \ I ,i,'w<lia. ,upr.1. ar P· >7 1; s~,. ) l 3'12.600, (;o~-. C.t s('O.:lll':1 3 S r<'quir,~ rhc commirree (0 r,,rmuliH(' ,1niforn1 .rn.:! ~p.:cif1, r.un.-lar,:h ir: spc,if,cd ill"~;lS 1h21 c
	I ,.: 
	lin,ircJ 1.1 :1pplic '1riun ro p:1oril'ubr ::1srM1-:cs or inam.:lu;,b Pt•r. 111~.--;.d, will .ipply gcne:-:ally ru rh0.1,· li,tnsfo, hirihcr, und~r :hi:; sr;i:urnry ,,ht'mt. rhc-•Jr.iforrn sc.m,j1rds will impl!!m enr )c,·r1t.1;1 3 J 5 :rnd "·ill he rnfo,,1•,~ .1r,d adminisrerrd r-y, ,rn..:l will govern rhc pr<>ctdurts of. o,h ht":11,n~ .Hr, ho:,r,! rh.H i~ ,1 mrmt>cr 1° rhc ,omm1Hc:-. Thu~. rhr unil0rm ,rJn<lJrd~ .ll'<", in ,)ur 
	•.·1,·w, :\ :·c:;ui.Hicrn un,lei· rhr ,\ P.-\ 
	!.,isdr, w,· r:.irn {() rhr l,;~rrh ,·rnrr1on . .,t,,.:I wn,·rhcr rh(' r,'gu!:Hiun IS .-1:1'rnpr fro n1 ch,· ;\Pi\. C·r:·.,1n p,>i,c·1•:; and prn.:cdurc's ut c·.~::irt~slv ~H'ffi!:>ftd hv srarurc from rhr 
	I , I I 
	rr-4tmrn1rnc rh.H rhq· he .d oprcd ,h regularion.s pt:r~u.1n1 ro rh~ APA. In rh:ir regard, S,·, t1()1) I I >110.9 ,11· rhc Covr:rnn11·1\( Cu,lc p10v1,i,·s ?.S follows: 
	"I J 340.9. This -:iiJprcr ,~,Vt$ l)u( :ipply ro ~ny oi rhc 1ollow,nr ·'(,;) An Jgrn,) 1n che ju,ki~I or lcgisl~ri\·e bran,i1 of rhe 51,Ht' 1'01'1' rnm c' 111. 
	•' 
	-·,·:,) :'I. lt,·al rol,fll' ol (tl\111~.:i i,~t)t'C, 61· rl1t r:r.rn,ht:,t TJ;: !)oard Q~ ~;l:l[c' 
	~ ~ I 
	Hu.t:cl o{ l:c:iu;.li,,Htc.m. 
	"1,) ,'\ i'0rm pr.-."·rih~,I "}':, ,:I.Ht· :,g,:r.,y ,,. . . 1ny 1111,1rn, 110rb 1,•IJr1n:;_ r•J cho: li'•l' ,it' d1t• r,Hm. r>ul rhi!-!,)l"Ol'l:,I\JI'\" nut :1 l1m1,.Hl<)l'I ()11 :1nr rn1t1i r,·mt:n{ rh.11 ,l rt'~c, Lll 10n I':' .1d,1pr1·J ~•'..!!"),\W1l ro chi, , l,:iprn when c,ne :~ ricc slc,l rn 
	,m,,L·ml'r.r rht l.iw 1Jr'\d,·r v:h,ch rh<' i"onr, 1~ is;c1td "(J) /\ r,·gul:,r1011 rh:.r , ~LH,', only rv rl1\' 1ncc-rn,il rnrn:1gtrnrnr of rh<· 
	0 
	:~f:)j(" il.g/ n l )'. 
	"(e) A ,·~gul.irion th~r csr.1hli~l-,<s crirni:. o~ gcJiddine~ co h~ used by rhc .1gcr,cv in r,o l·0 r m:r-.1• an :iu.:l:r , invi;:;{ t{!3UOn, C):2min:ir1on, or 
	, • !) 0 
	sei.11113 ,l .:urn1nc:r, 1:.s: .:i1srtlf~. nrgu(tJfll,s -rornmu,,al 
	JT,). 'd 'J':.i'i8 1,)_ S: o l 
	l Ll•U li/..ftJ ,Jcl :~,o -1 .:l C r : b 1 T !1.-)2 L2-1 ·J1 l 
	Hof\CJr:>hlt (urrtn D. Pries Jr. -R,9uesc ' ! 12~'13? -Pag~ i 
	.,rr.\n~~m~,H, 0r 1:1 rh~ d,~ (cris,: . pr,);c,:uric,n. cir sndrmcnc of :i s:2se. 1i 
	di~cl,1~1rrr l)( rhr criteriz or guidelines would do any of rhe following: 
	.1 li1Y.' viul.Hor 10 :ivoid dc:,eui0n. 
	· \:) f·o,1l1r:He d1sr~~;trc\ ,,i' rr'-Juircrnc:nc~ 1rnp0~ed br hi\'. 
	·\3) C 1n· .:lorl;, 11rrpi-op<'1 ,,,h·.ir,r~gl' rn a p~rson whv is 1n an adverse 
	pus111on ru rhr ;rJ,c 
	"(IJ A :·cg 1:i;H1c>1\ rh.11 cmh0d1,:; d\c unlr k1(illi_l' 1c11Jhl, inrcrpr:r.;r101) 0( :, 
	~,r ,1 \'b 1,)n c>i' l.rw. 
	· (r:l ;\ r,·~ul.11ion rh,11 <'.,:.lbli:;hc:. 0r frH.s r'.l:c.,. p,·1i:~~-or t;mffs. 
	"(h) />. r(gul.lfl•,)n rh:1! rclm•; ((1 (Ile' I.J~e uf publi( worb:. in(!udrnr ~[f('C:fS 
	.1 n'-! lr 1gh,;,I)'~. whrn rht' ,ff~cr ,i( rh~ 1<:g,1'.i c10n ,s rrd1,.(rtd 10 rhe public by 
	n'll':lil~ of ~1,..11.s or :.irnals or wh,-n rht r~~•ulJcion dcrcrminc.~ uniform scJn,brds 
	~ ~l ,1 
	:;r)j ,pc,ii'i,:iri,)1h rn1 offi,i:tl rr~t'i'1, conrrol dcvi,c., ~".:r,u;inc ro Secrion 21400 ,.ltli.-Vd11.:i, C,.h1l', ··i,) A r~s1:I.Hi01l rh,1; I~ J11c,r1•d ft) :t specif1olly named person or (0 ;\ group ol per,;0ns ,Hhi do?s nor .1pply grn~rally rhroughour rhc :;r~1c." 
	N,l11<· of rhc <'Xcmp!1,rn~ ~onuuncd ir, rh,.· 1\ i>A , .1n he r~~son,1hly consrru,J ro .1pply ro 1h1• ,\H:1111:rrc,• ~,r rhi: urnform ,ran,h rd~ ro h~ used r-y rhc hL\l ing ,\res ho.;rds. In I I inn. wr .l1t' .?w~ rr n( nu ,Hht'r ;1ppli, .il--k n:c m~'tlur.. 
	·1h,~. l,r,.w:;,· :ill l~1ur c'f rh.: ,rrrni.1 ,ir,· mn, ir i, uur op1ni,)n rhJr rh( Suhsru:.:,· /\h1."' Ct.>,>rcirn:Hitln CMnm1rr,c i., rt,lllll't',1 ro :i,fopr rht unii~lrm sr;rnd,irch pur.,u:inr ro rhe­rul..-m.1k1n~ rr,)(t·,lurc·o un,ler rhc 1\dmrnisrr~ti-.,c Prl)cc,iurt' t,.:r (Ch. 3.5 (comrnt'n,ing wich :-i,·,. 11140).i>r.l.D,:,, 3.Tirl,·~.Cov.L.}. 
	11,iv,n~ rc~ch.:J rhis l°oncl u:-.101). •,vt' l)O,r rurn rn wherhr:r rht healing 2rrs ho2rd~ .1.-i r,'c)L11r,•J r0 U;t' rhc unii'-:irm sr~nc!Jr,L i( d1o;t ;rJn.:brd5 art? properly ;1dopred. In .1Jjn'.s~11,g rh.H qucsr,on, "·e 2ppf, .:croin ?sta~lish~d rl!ies of sucurnry construcrion. To :i~,·c-rr;Jin rh<" mC':lning ot" .l i;tJrur~. ,•:t hc.'gin with rht l2ngu:i~e 1n whi,·h rh-~ S,H,Uf(: i$ lrJrr.<'d lf.,'T"j ·,· r·. \Vorkmo, ·s C.1m)'. 1\ pp(,1 /.< /)./ ( l 9/4) 12 C:iUt1 •i14. ,BS; 1/ii(l/i'.! .S,h,1,1/ D1
	;"' .. .... t, 
	,fl\~\l,1yc,I 1n i'r:1111,ng rhtnl ( (),dt11., 1'. \.i'c.lrka/ Ct11llJ'· ''!'Jll".J/; B.i. ( 199}) S Cal.'lrh 3S2. 368). 
	;\_, .,er l0rrh ~huvc ~ul,-::1,·i~i.,;,n (c) uf St,rivn 1) S provi,i~s rh~r "rhe ,ommirrc~ ,lu ll 1·orrnuiJr,· unifo,m an'-~ ·' /-'"'ific ,r.in,hd; 1n o,h ot' rhr tollow,ns are:t$ rhJr each hcalint: ,. rr, ho.,rd ,11.1II b(g_ in dt•;.ling wid1 :Hrhsrm~e-:il,u:;ing licen~ec~. whcrhcr or nor a board d-,0,.>scs 10 lun' ,1 d1vcrs1,.>n progru:-1" ·(cmpn~s1, ;,dde.:l). Semon 19 provi,ies rh.H ".-;h.-,11"' .-; mJnd~ rory .in-:! "m~y'' is pomiss i,•c T he word -m~( is ord1nMrl)' .:onsrrod ;1s ra m,,.s:vc whnr.1s rh
	:l.JJJJ (lHU dcl: wo J :.J 6 l : II! l fB.~-) 2-I ~JI) 
	J il'l1'. 11; 'irc"rw i. 3] S. 1hc: l.r~d :1(u1, u'.,(\ 1h,· 1n m · •,!;~Ii" ;.1rh~. rli:);, "rn.iy" ir, prn,·1-:1nf 1h,il c.,::h h,·.1111:g rn ~ bo:i1·d "shJ!i use" rht spc(ll·1~ .,n,~ uniform s,rnd3rd~ 3doprl'd h\· fr,~ ,·,)n·.rnm~;-wti<·n ,L;iltnr v11ih .,;11l::.:.,;11\((·-ahu~111~ 11,:-!~S:::!~ . The Lco1slaru1.: us~~ ;he· 
	; .... .,.' V 
	r,·rrn ·~h~II u,~· .1~ .-0mp:,rtd ct' "$h;ill ,on~1.:i1•r . " " m :1)' ,on.<.idc: ... or "m:iy u~c: The t:r(, u.,~ cl rh<' 1am shill" tro,11,·J1cs dur 1h,· h.: • .l11,g .irr!; bo.Hds .ire rt·qunt',, 10 u.,c :l:, ~1.1rd.1r-i, J<10flic",i hy il ,r c,)mnurcrc rarh::, chr, hc1ng f"r0, ,,:kj ihc• ,i,~,·rcr101i ro Jo ~o . /11nh·ovti, J, onpl•..>yr~ 111 r:-11., cllfllo:c. chc-we, ,! ·u:,~ .. 1r.'lpl1t·~ rh,ll rht hc:;\11r1~ ar1:. hou,h lll\1,, 1r.1rlr1111·n: :,n,i .,pplr thu.'.: :,(Af\C.2rj, rarht•:· rhu , mu,!: \
	' , I 
	!'101wirl1:,r:1rd,n~ :hr pl,Hn m~rn1n~ o( Sn:1,on "{JS, L'n<' could ~rgue rh:H ch<' ,·,u,·un,·11r ,>l S,·,·1i,.m 3 I S. •1 inJ1.:~1t•~ rh.11 rh~ l.t·gd.irurc-!tH\'n,itJ !h.11 i mplar1<'1HJf10;) ui' rh,· cndurm .,[ J 1~..:l:ird.,: h;--rhL' hu.11.:I ,; r>·: di,,rrCIOil,11')' Senion 31:..4. wh,,h W.!, .id.:kd h)' St'nMc Bill Nv. 117:? ,lrhr 2009·10 IZcgu!Jr St'~s10n iCh. 51'7. Sr,;r~ 2010: hn<"afra 
	L 0 
	S.il. I J 71). pr,w1d,:,, rh,H . hc:-ling :irrs ho,irJ · 111:iy .idupr reg,,b ,ion,; ;iurh0:·1:111g di ~ hoar,1 t\l ur,ln ~1 lil'<',1~~,: 0n prnhJr1on or 11, J ,!wasi,:>n ro ,·c:i•:<' prncctl°C' 1·0,· m,1_i•.>r n°.>l.111\H1~ .1n,I when rlw h,i.1rd orJn~ ., 1,,t·n,,·,· ru und,•rg,; .1 .:lin,,;.,I J1,1gn1.hc1.: ,) !,,ir,u,m, r,> rhc un,i'o:·m ~n,1 ~~.:c·Ji, ,;r::nJ;,r_i, ,\dt•;:,r~,! :1r,J "l1rho: l'.:l!ci unda st'.dicin ~ l 5." 
	I o I 
	Sr,·11~!/! 115.-i .:,H,ld hr fc~d w 1mpl)' thii, a ht•Jltng .!Cb ho.1rj 1'.. no1 required co implemen1 1h,,~c uniftirm M:rn,fard~ hrr:1u~c rh< bv:i~d w.1~ f."•en di;.crcc10n ro ~Jo;..,r rhc rtgularions ch:ir 1voul.:l .~!luw rh:,r ho,Hd ro impli:mcri: rne s(and:ir,is. if ne.::css.1ry. 
	Jr 1~ :1 m:i1;1rn vi' ~1:1W!Or)' .:ons1rucr,on rh:11 .1 s111rnct is ro ht ,:c,nsrr:11:d so:~, ro !i.,nnl1!1l?.t' m v;'lrl c)US r :1r1s ·,virhin rh,• kgi:.'3r,vt purp•.)!>t of ch:" s~:Hure ;i~ a whok ( Wt!!! , .. M,1ri11,: (1IJ Pr,,_f>all<i. Inc. l]98J) J9 Cal.3.-l 781. 7SS). f!.~ .:focus~~d ;\f\Ove, we heli;;v~ cha, rh<· phnn 111r.ming ,)f Se.::rior, 3)5 rc.:iuir<':-rh~ h~.1ling ur~ h,,~1 d~ ro impll.'mcnt rh~ uniform ~,:,J)d:1~•.b :aJ1)~''.<'cl hr rhc .:unH!'tl!I('('. TIH!S. whdher Sr.:rior, 315.4 i,'l.:li
	,, 
	In h:irrn,rni::,n,:., S,•,ri,)n.,; JS ~n,1 3!-i '1, ,._.( :1<..Hc rh:1t S.H. l !72 d,J nor m:-lkl' .1nv 
	.:, I 
	:h.!1)i!n rn S1•,·;1vn :ii">, ~u,h :h chaneinl' chc 1n111 "sh,i.ll" ro "n, ~•.·" in ~ubdivi~ion (d ,)r 
	.,_ ~ C, I 
	S,•,·11,'ln 31) ,ir -i,·1\•ring ,l!)r suhJivi$iOm . .if Sariun) ls. S.B. 1172 .:i1J nor d:;-n11rnh rhe S,upc• <)I' rhc .,urh,)ri[y pr.:wd,·d co ch,.· c,1111;:,irre( iO adop1 rhe uriiforn1 ~c.ind:irJ~. In fJn. rhc ,rn.ilp,.-; ot' rh,· So.'n~r,· Cc,nim,rrt,· ()n !h,sines~, Prvfc:~~ions an,j Economic l)rvdopmrn: for II i 172. Jar,,I r'\prd 19. 2010 (b.:r~.1f1t'1 .:omm111,·t' :1n:ilr~1,}, ,foscriht's rh(· pu1p0,l' of \B. I 172 .1r.,i rl1r rn.1-:rm(•r.r oi':ic,til1n 31SJ1, .i.,follow ~: 
	"The ,\•J~hdr p,,,nr~ ch,r d,J! pur:,u,lr,! ro SB )4~1 (fZiJ!,y-Thorn.s. Chapca S4J. SrJruro of 2000 ). ch:• l)C.:1 w ~) rt'-Juir,·J ro .id,)~'r uniform guideline~ 0n _,;,.,,·,·n :sp,·,·1!°1, ,,i,11"1.trd•, dur w,lu:d .q~ply r., ~uh,r .:incl' .1hu,ing rwalrh ,Jr(' !1, nb,'<'~. r,':',.H,llo, ,,( 1d1crhn .1 hn,1i,:J ln, ~ ,l11•u,.1°.H\ . Alrhuugh me·,." ,ll. rl·,r .1.-lopt<d gu,,kiirh's ,{,, ),)1 nl.' <' ,i .ddic 10n;1! ~r .,tu!CS for 
	3 J.l,J) Ol•U ,,8:"-'0 -.:J GT: vI T f fd.::'· .!.2-.DO 
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	im ~1:cm:::,r,iri0n. [/le i\' ;11(· "· C1)urlc-of t:h.1nze,; rh;l( mu'..l he S'.Jru,oril)' adopted (~\ fl1'1y 1rnpl~m1nr rhcse ~rJnd;:u·Js. Thi~ bill scc'b tu providr rhc ~Drntor y .1 ·-1rh0nry ru ;11l0w h,:,J,d~ tO ,,rJ(r :\ li,·,·n,<·,' r0 ( ,·:i.~r'. pr~,[itc ii' rlw l1anser (,':,r, po.si,1vc i',H .1nr st:h,c~nc,' rh.H i,. pr,)hih,1-:d undl'r rht· ra n1, o( 11\,:: l,,<'l'1.,~(:, proh.1:,,,:·1 t>: ,i,,.:o,111n pr<>foam. i( .l ma)<)r v10L1ri,,r, r, ,c,,mm1rtc,l .rnJ ·., h;:,-1111'1(r:i:t>1n~ d:r11c,1l ,!1.
	Th,· .-om 111rrt'c ;in.1lr-,1, i'urrhcr pruv,,lc~ rh.;! rhc purpo~e oi" S.8. l 172 was ro ~r .1:H ,pc,ii'i, .lllrlwrrry r,_1 in1pirnwni rho,c sr.rn,!Jrd:-Jnd "pr0v,dt for rhe i'ull 111·:f,:<'ml'n!.1!i,,n ,)f rh,· Ur:ir,)rm Sr:1nd.ll'ch" ((Olllmtrrte Jn:i.l,rs1$, ,l[ P· ) ] ). The ..:omrnirru .1n:dt;i)·, ;H n;) rim,' 1mpl1t"S th,H rhc IJfisLirur,· i;-i,en,h-d rh,· Se.:Pon 315 ur,it"orm srJnd:ird, ro h.-r,'l'is~d or i'CJ)r·al..-d hy S P.,_ l 17:? ur rhac. 111 enarnn; :itcrion 315.4; rhr l.~gislJrurr 1ntt·r-.-
	in L)Uf 1•1nv . S,·,.(i,ll'! :,15.'1 n;,1;: be r1·,1,11n.-,hly cun;rr u~-l 1n ;1 111.inn,•r rhar !I! w1!11 Sc,r1,:i-. 3 l :, Spc,: 111c1.lly, wt· rhmk rim rht' 11wnc o( rhe l,,•g1sl.1rur<.' in 
	\'J:,H.:r in~ S t:,.( hll! ) J ) ."1 ·,•.-:~:;. nnt {O n-1.~l, 1..· rhc L1nd°0rn, \.i1. ... ,:ri.:11rJ~ ~1ry l-,.ut ru ··provi-Jr 
	l0r di,: Cull irnp;cm,·r\LHi,)f'l .::/ (ht• U1,iform Sr,l!'i<:hrck· bv ~,rovi..:lmg rh~ ,1urh<1rir}' re ;;dopr l'l'~\,h1i0n~ whc:·,· {/')( Lc-gbb,ur~ bc)in·d rh,H rurrhcr ,\tan;!L\ry· 2uih0rity w,1., needed. _,\,,<', ,, .... rhink !!;'.pl<!mcr.t ~{ivn hr the v.uiou~ ht.1l111g ;Hrs h,nrds of rhe uniform 
	I ·~ , ,. 
	.,r.i:icin:-.ls .1,k1prr,1 under :),'cii0r, 315 1~ rn~nc1,1r0ry. 
	','\lrhuu~h S-:,:ivn 10::, :inc{ D1v1,;,c,r, 2 (~omrn ,;n,ing with Senion 500) aut~oriu rh<' h1";-Ji111~ Jrr.-; bo:ird:, 1,1 s~1 ,r.~nd;1r,ls :::nd ;ido pr rt~cll~, ion~ (,te. ror example, Sec:. 1224. l6i4. 20\i{, ]S> i <)S, ?.615, D l5. 1~':-~ . 2030. 302S, ,510, and 3S<l6), 1r i, ;111 :,~iom of' mrurory .:o~h fHtlCIOn rh,H :i p.1ni,:uL1f 0 1 spL·ci:il· prc,vi::ior', t~~:~:s p rt.·ctdeth.'.? over ;i r..·onOicnng ~cn~r:d 
	:.>rcwi;lun ( :,:..,, 16">9. cc .I' ; ·"· g,·11·,,/1ur,d L,d,,,r /\ri,1 1rn11; g., L', s"!'('l"l()T Co11.'I ( J 976) ) 6 C .il3J ''92. L'(), ·'}'i' ,11.,rn Kn(,,, I' /,gn,~h.r:il l{r/,,ril'li.' /i,i. l 1')7(1) (J2'-) U.S. c\02. ,c',' Jbo Sr, . ':,5 '!,t, , C1v. C.). I 'bu, 111 ,Hn· ·;,•1•.-. rh,· ? •'c"1f11· r~<]lill',•r,,•::1r t1r .. i, ,· .'ic·.::r1C1n 31) rhat r'.'1,· u:-iiforrn ;, he 
	.,,1._ ), )~t·..J ~t1p\·r,1 ·Jc:~: .:fl\ ~\'t"l._•1·:11 ;' f',"\V l'\l~)f\ .ll1d "1n:-1?.lf1~ ihtl (t, ~:l,'r :,;r:-in1..LuJ:i and :.1.Jopr 
	r c; ~ !1 l.1 I 1t'l:t.\ 
	'J'JSH 1 J. '.:, : o l :=JJ.t,I') 1.11:u ,1n :w-'a! GT:1,l tlf,J2-).2-1J1J 
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	Si,b.iec, Uniform Standards Related Lo Substance-Abusing Licensees (Bus. & Prof. Code, §§3 15 -3 15.4) 
	You asked us to review Legislative Counsel's letter of October 27,201 l, which rendered certain opinions regarding the Substance Abuse Coordination Committee (SACC), which was created by Business and Professions Code section 315 to formulate uniform standards for use by the healing arts boards to deal with substance-abusing licensees. Legislative Counsel opined 
	that: 
	Summary of Responses 
	With respect to question (I), we see things differently from Legislative Counsel, in two respects. 
	First, we believe that SACC's adoption of uniform standards does not need to undergo the formal rule-making process under the APA. While other laws could potentially require the adoption of regulations when the standards are implemented by the boards (such as statutes governing particular boards or the APA's provisions applicable to disciplinary proceecl111gs), we disagree that section 3 l 5 itself triggers the need Lo issue the uniform standards as regulations. 
	Scconcl, even assum ing the uni form standards must be acloptecl as regulations, we disagree with 
	Legislative Counsel's apparent assumption that SACC vvoulcl issue the regulations under 
	section 315. 'J'hc legislative histories of the relevant laws and statutory authorities of the 
	I )c,r<.:all 1et1 Joi 111sw1 F (.;bruary ~9, ::w I 2 i'age 2 
	individual boards indicate that tht· hoards would issue lht regulations to 1111plc1m: 11 the unifcmn stanclarcl s. 
	As LO question (2), wt agree with Legislative Counsel that lht healing art~ bciarcls must usc the uniform standards under sections 315. A board cannot simply disregard a speci/ic swnclarcl bet:ause ii does not lih the standard 1 bet:ause it believes thal the standard i~ Loo cumbersome. J-Jovvever, some specific uni/'orm strniclarcls themselves recognize a board's discretion whether to order a particular action in the fi rs! place. Thus, boards still rewin authority to delermine if they will undertake certai
	Statutory Ilackgrouncl 
	In 2008, SACC was legislatively established within the Department of Consumer Affairs to create uniform standards lo be used by the healing arts boards-when addressing licensees with substance abuse problems. (Bus. & Prof. Code,§ 3 J 5, subcl. (a); Stats. 2008, ch. 548 (SB l 441 ).) By January I, 20 J 0, SACC was required to "formulate uniform and specific standards" in 16 identified areas '·that each healing arts board shall use in dealing with substance-abusing licensees, whether or not a board chooses lo
	practice on a full-time or part-time basis; aspects of drug testing; whether inpalient, outpatient, or other type of treatment is necessary; worksite monit0ring requirements and standards; consequences for major and minor violations; and criteria for a licensee to return to practice and pelition for reinstatement of a full and unrestricted license. (Ibid. ) SACC meetings to create these standards are subject to Bagley-Keene Act open meeting requirements. (id. al su bd. (b).) 
	On March 3, 2009, SACC conducted its first public hearing, which included a discussion of an overview of the diversion programs, the importance of addressing substance abuse issues for health care professionals, and the impact of allowing health care professionals who are impaired to continue to practice. (Sen. Com. on Business, Professions, and Economic Development, Analysis of SB J l 72 (20l0-20 11 Reg. Sess.), as amended April 12, 20]0.) During this meeting, SACC members agreed to draft uniform guideline
	· adopted the uniform guidelines for each of the standards required by SB 1441. (Ibid) T hese standards have subsequently been amended by SACC, and the current standards ·were issued in April of 201 l. 
	According 10 the author of SB 1441 (Ridley-Thomas), the intent of the legislation was to prolect the public by ensuring that, at a minimum, a sel of best practices or stanclc1rcls were adopted by heallh-care-related boards to deal vvith pnictitioners with alcohol or drug problems. (1\ssc m. Corn. on Business c111d Professions, Analysis of SB 1£141 (2008-2009 Reg. Sess.), as aincndecl June 16, 2008.) The legislation was also mcc1nl lo ensure u11iformily among !he 
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	standards established throughout the healing arts licensing boards under the Department of Consumer Affairs. (ibid) Specifically, the author explains: 
	SB l 441 is not attempting to dictate to rrhe health-related boards] how LCJ run their diversion programs, but instead seLs parameters for the.se boarcls. The following is true lo all of these boards' diversion programs: licensees suffer from alcohol or clrug abuse problems, there is a potential threat to allowing licensees with substance abuse problems to continue to practice, actual harm is possible and, sadly, has happened. The failures of the Medical Board of California's (MBC) diversion program prove t
	(Assem. Corn. on Business and Professions, Analysis of SB 1441 (2008-2009 Reg. Sess.), as amended June I 6, 2008.) 
	In the view of its author, "[t)his bill al lows the boards to continue a measure of self-governance; the standards for dealing with substance-abusing licensees determined by the commission set a floor, and boards are permitted to establisb regulations above these levels." (Ibid) 
	1n 20 l 0, additional legislation was enacted co further implement section 315. Specifically, it provided that the healing arts boards, as described in section 315 and with the exception of the Board of Registered Nursing, "may adopt regulations authorizing the board to order a licensee on probation or in a diversion program to cease practice for major violations and when the board orders a licensee to undergo a clinical diagnostic evaluation pursuant to the uniform and specific standards adopted and author
	According to the author of SB 1172 (Negrete McLoud), this subsequent statute was necessary "because current law does not give boards the authority to order a cease practice." (Sen. Com. on Business, Professions, and Economic Development, Analysis of SB I I 72 (20I0-2011 Reg. Sess.), as amended April 12, 2010.) The author explains: 
	1Joreall1ea .lohnso11 F e::bruary 29, :WI~ Pc1ge 4 
	Although most o/' the adopted guidelines clu no1 neecl aclciitional sLatuLes f'or implemenLaLion, there an: ,1 rew changes thc11 must be stalulorily adopted Lo f"ully implement these standards. 11] This bill seeks LO provide the: statutory authority !CJ allovv boards tu order a lice nset Lo ceast: practice if Lhe I icensee Lests pCJs1tive for nny substance tha1 is prohibiLecl under the terms or the licensee's probalion or diversion program, if ,1 major violation is comm illed and while undergoing clinic81 d
	ability of a board lO order a licensee Lo cease practice under these circumstances provides a delicate balance tc, the 111herent confidentiality of diversion programs. The protection of the public remains the lop priority of boards when dealing with substance abusing licensees. 
	(Senate Third Reading, Analysis of SB I 172 (2010-2011 Reg. Sess.), as amended June 22, 2010.) 
	Legal Analysis 
	la. Section 315 should be construed as not requiring that the uniform standards be adopted as regulations. 
	Legislative Counsel opined that SACC must adopt the.uniform standards as regulations under section 315, because (I) the standards meet the definition of regulations, (2) none of the express exemptions under Government Code seclion 11340.9 remove them from the APA rule-making process, and (3) section 31 5 contains no express language precluding application of the rulernaking provisions of the APA. (October 27,201 1 Letter, p. 5.) We have a different view on the threshold issue of whether the standards qualif
	Under the APA, a regulation is defined as "every rule, regulation, order, or standc1rcl of general application or the amendment, supplement, or revision of any rule, regulation, order, or standard adopted by any slate agency to implement, interpret, or make speci fie the law enforced or administered by it, or to govern its procedure." (Gov. Code,§ J l 342.60O.) "No state agency shall issue, utilize, enforce, or attempt to enforce any guideline, criterion, bulletin, manual, instruction, order, standard of ge
	An agency stanclc1rcl subject to the APA has two identifying characteristics. First, the agency must intend its ru le to apply generally, rather than in a specific cc1se. Second, the rule must ''implement, interpret, or make specific the law enforced or aclministe1ecl by (the agency], or ... govern (the agency's] procedure." (Morning Stor Co. v. State Bd of Equalizotion (2006) 38 
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	Cal.4th 324,333, quoti ng Tidewater Marine Western, Inc. er al. v. Bradshaw ( 1996) 14 Cal.4th 
	557, 571 .) 
	Whether a particular standard or rule is a regulaLion requiring APA compliance depends on the facts of each case, considering the rule in question, and the applicable statutory scheme. Generally speaking, courts tend lo readily find the need for such compliance. We understand that certain healing arts boards h,1ve already adopted regulations incorpornting the uniform standards. (See, e.g., Cal. Code Regs., Lil. 16, § 4147 [Board of Occupational Therapy].) This approach is understandable in light of the usua
	"The fundamental rule of statutory construction is that the court should ascertain the intent of the Legislature so as to effectuate the purpose of the law." (Bodell Const. Co. v. Trustees of Californic1 State University (1998) 62 Cal.App.4th 1508, 1515.) In detennining that intent, courts "first examine the words of the statute itself. Under the so-called 'plain meaning' rule, courts seek to give the words employed by the Legislature their usual and ol'dinary meaning. lf the language of the statute is clea
	In Paleski v. State Department of Health Services (2006) 144 Cal.App.4th 713, the Court of Appeal applied these rules of statutory construction and found that the challenged agency criteria were not required to be adopted as regulations under the APA. (Id. at pp. 728-729.) ln Paleski, plaintiff challenged an agency's criteria for the prescription of certain drngs because the department had not promulgated them in compliance with the APA. (Ibid.) The statute, however, expressly authorized the criteria to be 
	Similar reasoning should apply here. Under the plain meaning of section 315, SACC was legislatively established to create uniform standards lo be used by the healing arts boards when addressing licensees with substance abuse problems. (Bus. & Prof Code,§ 315, subd. (a).) The intent of the legislation was to pro Leet the public and lo ensure that minimum standards arc met and to ensure uniformity among the stand,mls established throughout the healing arts 
	1 .J ohnson l·ebruar_v ~9. 2011 
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	licensing boards under Lhe fJc:partnient of" Consumer a/fairs. (Asscm. Com. on Business and Professions, Analysis of SB 144 l (2008-2009 l{eg. Sess.J, as amended .June 16, 2008.) In for111ulat111g these uniform standards, SACC was subject to Lhe Bagley-l,eene Act. which requires noLicecl public meetings. Many roundtable discussions ·were held on the draft uniform standards, including public veuing and public comments. Jn that 1,.,•ay, the.: affected community learned about the standards and Imel the opportu
	c111d purpose of the APA rule-making process (see C.iov. Cc>ck:, ~ 11343 e1 seq.), but ii has already bee·n f"ulfillecl by the procedures set forth in section 315. To now require SACC Lo repeal th<11 process by promulgating the standards as regulaticms would make I ittle sense and be duplicative. 
	Nor does the process for the formulation of the standards set forth in section 315 comport with the other purposes and procedures of the APA During the APA rule-making process, an agency must provide various reasons, justifications, analyses, and supporting evidence for the proposed regulation. (Gov. Code, § l 1346.2.) Those provisions and other provisions of the 10 address the proliferation, content, and effect of regulations proposed by administrative agencies. (}d §§ 11 340, 11 340.1 .) Here, the agency 
	·uniform, and be used by the boards. Given this statutory mandate that they be implemented, subjecting the uniform standards to substantive review under the APA again makes little sense. 
	lb. The SACC would not be the rule-making entity, even if the uniform standards would have to be adopted as regulations. 
	Even assuming that APA compliance was required under section 3 I 5, it is doubtful that SACC would carry the responsibility to adopt regulations. The second component of a regulation requires that the rule must "implement, interpret, or make specific the Jaw enforced or_ administered by [the agency], or .. . govern [the agency's] procedure." (Morning Star Co. , supra, 38 Cal.4th alp. 333.) Here, SACC was mandated to create the uniform standards to be used by sep~1rate boards; the SACC's creation of the unif
	Even though the standards clo not have Lo be promulgated as regulations by SACC under section 3 I 5, this does not mean that certain regul<1tions would not arguably be required on the part or some or al I of the boards under other statutory schemes, such as the laws applicable to a particular board or the APA 's provisions on quasi-adjudicatory proceedings. This type of analysis would require a frtct specific, case-by-case study of each board's practices and its regulatory scheme and may include considerati
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	interpret, or make any law more specific. (B us. & Prof. Code, § 315, subcls. (a), (c).) The on ly express siatutory role of the SACC is to determine the uniform standards in the first place.
	The boards are then required Lo use and apply the standards and have much clearer auth ority to adopt regulations. "Each of the boards [within the Department of Consumer Affairs] exists as a separate unit, and has the function of setting standzirds, holding meetings, and setting dates thereof, preparing and c.:onducting examinations, passing upon applicants, conducting investigations of violations of laws under its j urisdiction, issuing citations and hold hearings for the revocation of licenses, and the im
	The legislative history for section 3 I 5 also supports this conclusion. According to its author, section 315 was adopted to protect the pub! ic by ensuring that, at a minimum, a set of best practices or standards were adop1ed by health care related boards to deal with practitioners with alcohol or drug problems. (Assem. Com. on Business and Professions, Analysis of SB 1441 (2008-2009 Reg. Sess.), as amended June 16, 2008, emphasis adcled.)3 Practically speaking, it would be difficult for the SACC (or the D
	. explained below, while the healing arts boards must use the standards, they only have to use the ones that apply to their procedures. 
	Thus, while section 315 does not require regulations to initially adopt the standards, the boards (and not SACC) would more reasonably be tasked with this responsibility. 
	2. The healing arts boards must use the unifo rm standards to the extent that they apply. 
	The original language of section 315 is clear that the standards must be used. (Bus. & Prof. Code, § 315, subd. (a) ["uniform standards that will be used by healing arts boards"], subd. (b) ("uniform standards ... that each healing arts board shall use in dealing witl1 substance-abusing licenses"].) Legislative Counsel was asked to opine on whether subsequent legislation (Bus. & Prof Code, § 315.4) someho\,v made these uniform standards discretionary. We agree with 
	. 
	The SACC is a commitlee formed by various executive officers of healing arts boards and other public officials for med within the Department of Consumer Affairs. (Bus. & Prof. Code, § 315, subds. (a).) As discussed shortly, the legislative history for follow-up legislation similarly explains that its purpose was to provide statutory authority for some healing arts boards lo issue regulations to implement certain of the uniform standards. (Sen. Com. on Business, Professions, and Economic Development, Analysi
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	Lc.:gislaLive Counsel's <.:onclusion thrn section 3 15.4 did not makt the unifom1 s1c111darcls option,il. (Oct. :.7, 2011, Lclter. p. 9.J 
	Section 3 ! 5.4 was enacted two years after section 3 15, and proviclt:s Lhat llic:1l Lhc: healing arts boards, as described in section 315 ancl vvith the exceplion or Lhe Board of' Registered Nursing, "may <.1clopt regulations authorizing the board to order a licensee on probauon or in ,1 diversion program Lo cc;ase practice /'or major viola ti'o11s and when tht board orders a I iccnsee to undergo ,1 clinical diagnostic evaluation pursuant to the uniform and specific.: standards acloptecl and authorized un
	authority to order a licensee t0 cease practice, as this was not provided for in section 3 J 5. (Sen. Com. on Business, Professions, and Economic Development, Analysis of SB J J 72 (20 I 0-201 1 Reg. Sess.), as amended April l 2, 2010.) By no means was the intent lo transform the mandatory uniform standards of section 31 5 into optional suggestions. As the author explains: 
	Although most of the adopted guidelines do not need additional statutes for implementation, there are a few changes that must be statutorily adopted to fully implement these standards. [~] Tl1is bi ll seeks to provide the statutory authority to allow boards to order a licensee to cease practice if the licensee tests positive for any substance that is prohibited under the terms of the licensee's· probation or diversion program, if a major violation is committed and while undergoing clinical diagnostic evalua
	(Senate Third Reading, Analysis of SB 1172 (2010-2011 Reg. Sess.), as amended June 22, 2010.) 
	In addition, some specific uniform standards themselves recognize a board's discretion whether 10 order a particular action in the first place. (See e.g. Uniform Standard# ] ["If a healing arts board orders a licensee .. . to undergo a clinical diagnosis evaluation, the following applies: .. . ").) The standards must be applied, however, if a board undertakes a particular practice or orders an action covered by the standards. A determination regarding a board's specific ~1 fact speci fie, case­by-case revie
	Conclu sion 
	For the reasons stated above, in our view, section 315 can be read to preclude the necessity to adopl regulations when the uniform st<111clarcls are issued initially. And even if regulations were requi1·ecl under section 3 15, SACC would 1101 be t,1skcd with this responsibil ity. We also 
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	believe that the healing arts boards must use the uniform standards where an agency undertakes an action covered by the standards. 
	Please feel free to contact me if you have any questions or would like to discuss the above. 
	:KAL 
	cc: Peter K. Southworth, Supervising Deputy Attorney General 
	Board of Psychology Proposed Language 
	Proposed changes are shown by underlining for new text and strikethrough for deleted text. 
	DISCIPLINARY GUIDELINES AND UNIFORM STANDARDS RELATED TO SUBSTANCE ABUSE 
	Section 1397.12 of Division 13.1 of Title 16 of the California Code of Regulations is renumbered as section 1395.2 to now be included in Article 7, and amended to read: 
	Previously Approved language, showing changes 
	Option I 
	hlln reaching a decision on a disciplinary action under the administrative adjudication provisions of the Administrative Procedure Act (Government Code Section I 1400 et seq.), the Board of Psychology shall consider the disoif)liA8F)' guideliAes entitled and apply the Disciplinary Guidelines and "Uniform Standards Related to Substance Abuse," as a,nended 2/07'' (June 2012) which are hereby incorporated by reference. The Disciplinary Guidelines apply to all disciplinary matters; the Uniform Standards describ
	(b) If the conduct found to be,groun_ds fu_r discipline involves drugs and/or alcohol. the licensee shall be presumed to be a substance-abusing licensee for purposes of section 3 15 of the Code. If the licensee does not rebut that presumption, in addition to any and all relevant terms and conditions contained in the Discjplinary Guidelines, the Uniform Standards Related to Substance Abuse ,;;hall apply as wrilte11+and be used in. the order placing the license on probation. 
	(gJ)eviation from thepe p isciplinary Qguidelines. and erders, including the standard terms of probation. is appropriate where the Board of Psychology in its sole discretion \ determines that the facts of the particular case warrant such a deviation; -for example: the presence of mitigating or aggravating factors; the age of the case; or evidentiary problems 
	issues. 
	NOTE: Authority cited: Section 2930, Business and Professions Code. Reference: Sections 315, 315.2. 315.4, 2960, 2960.05, 2960.1, 2960.5, 2960.6, 2961, 2962, 2963, 2964, 2964.3, 2964.5, 2964.6, 2965, 2966 and 2969, Business and Professions Code; and Section I 1425.50(e), Government Code. 
	! Deleted: ~ 
	Deleted: ~ = abusing 
	~ 
	Deleted: unless the licensee establishes that in his or her particular case anoronriale nublic vmtcclion can be provided with modification or exclus100 ofa specific standard as a tenn of p.i2l.!filion 
	Deleted: Notwithstanding subscc1ion 
	j 
	(bl or where an order is required by 
	[ 
	~ 
	Formatted: Strikethrough J 
	l Deleted: Unifonn Standards and l 
	Formatted: Strikethrough l 
	Option 2 
	§ 1397.12. § 1395.2. Disciplinary Guidelines and Uniform Standards Related to 
	(&In reaching a decision on a disciplinary action under the administrative adjudication provisions of the Administrative Procedure Act (Government Code Section 11400 et seq.), the Board of Psychology shall consider the diseipliAary g1:-1ideliAes entitled and apply the Disciplinary Guidelines and "Uniform Standards Related to Substance Abuse," as ameAded 2/07" (June 2012) which are hereby incorporated by reference. The Disciplinary Guidelines apply to all disciplinary matters: the Uniform Standards describe 
	(b) If a licensee has not yet been identified as a substance-abusing licensee (for example. through stipulation) where the grounds for discipline involve drugs and/or alcohol. a clinical diagnostic evaluation shall be ordered and the remaining provisions of the Uniform Standards may, in the discretion of the Board, be made contingent upon a clinical diagnostic evaluator's report that the individual is a substance-abusing licensee. The clinical diagnostic evaluator's report shall be submitted in its entirety
	filOeviation from these Disciplinary Qguidelines aAd erders, including the standard terms of probation, is appropriate where the Board of Psychology in its sole discretion determines that the facts of the particular case warrant such a deviation; -for example: the presence of mitigating or aggravating factors; the age of the case; or evidentiary problems issues. 
	NOTE: Authority cited: Section 2930, Business and Professions Code. Reference: Sections 315, 315.2, 315.4, 2960, 2960.05, 2960. I, 2960.5, 2960.6, 2961, 2962, 2963, 2964, 2964.3, 2964.5, 2964.6, 2965, 2966 and 2969, Business and Professions Code; and Section l 1425.50(e), Government Code. 
	Option 3 
	Disciplinary Guidelines. 
	(&In reaching a decision on a disciplinary action under the administrative adjudication provisions of the Administrative Procedure Act (Government Code Section 11400 et seq.), the Board of Psych(?logy shall consider the diseiplinary guidelines entitled and apply the Disciplinary Guidelines and "Uniform Standards Related to Substance Abuse," as amended 2/07" {June 2012) which are hereby incorporated by reference. The 
	Disciplinary Guidelines apply to all disciplinary matters; the Uniform Standards describe the mandatory condit_ions that apply to a substance abusing licensee, e~cwt that the 13oard may impo~e more restrictive conditions 1f necessID to !l[Qtect the p_l!b!1c. 
	(b) If after notice and hearing conducted in accordance with Chapter 5. Part I, Division 3, Title 2 of the Government Code {commencing with section 11500), the Board finds that the evidence establishes that an individual is a substance-abusing licensee. in addition to any and all relevant terms and conditions contained in the Disciplinary Guidelines. the Uniform Standards Related to Substance Abuse shall apply as written and be used in the order placing the license on probation. 
	(£}_Deviation from these Disciplinary Qguidelines and orders, including the standard terms of probation, is appropriate where the Board of Psychology in its sole discretion determines that the facts of the particular case warrant such a deviation~ -for example: the presence of mitigating or aggravating factors; the age of the case; or evidentiary problems issues. 
	NOTE: Authority cited: Section 2930, Business and Professions Code. Reference: Sections 315, 315.2, 315.4. 2960, 2960.05, 2960.1, 2960.5, 2960.6, 2961, 2962, 2963, 2964, 2964.3, 2964.5, 2964.6, 2965, 2966 and 2969, Business and Professions Code; and Section I 1425.50(e), Government Code. 
	Department of Consumer Affairs 
	Board or Psychology 
	Proposed Language 
	Proposed changes arc shown by underlining for new text and st-rikethrougl, for deleted 
	text. 
	UNIPORM STANDARDS RELATED TO SUBSTANCE ABUSE AND DISCIPLINARY GUIDELJNES 
	Section 1397.12 of Division 13.1 of Title 16 of the California Code of Regulations is 
	renumbered as section 1395.2 to now be included in Article 7, and amended Lo read: 
	§ 1397.12. § 1395.2. Uniform Standards Related to Substance Abuse ancJ 
	@lJn reaching a decision on a disciplinary action under the administrative adjudication provisions of the Administrative Procedure Act (Government Code Section l 1400 et seq.), tbe Board of Psychology shall consider the disciplinary guidelines entitlee and apply the "Uniform Standards Related to Substance Abuse and Disciplinary Guidelines," as amended 2/07" (February 2011) which are hereby incorporated by reference. The Disciplinary Guidelines apply to all disciplinary matters; the Uniform Standards describ
	NOTE: Authority cited: Section 2930, Business and Professions Code. Reference: Sections 315, 315.2. 3 I 5.4.2960, 2960.05, 2960.1, 2960.5, 2960.6, 2961, 2962, 2963, 2964, 2964.3, 2964.5, 2964.6, 2965, 2966 and 2969, Business and Professions Code; and Section ( e), Government Code. 
	ADOPTED 11/92 -EFFECTJVF. 1/1/93 
	AMENDED 7/1/96, AMENDED 4/1/99, AMl!'.NDED 2/07, AMENDED 2/11 
	California Board of Psychology 
	UNIFORM STANDARDS RELATED TO SUBSTANCE ABUSE 
	• § 1395.2. Uniform Standards Related to Substance Abuse and Disciplinary Guidelines Page 3 
	• Uniform Standards for Those Licensees Whose License is on Probation Due to a Substance Abuse Problem Page 5 
	• Disciplinary Guidelines Page 10 
	• Penalty Guidelines for Disciplinary Actions Page 10 
	• Optional Terms and Conditions of Probation (I-14) Page 18 
	• Standard Terms and Conditions of Probation (15-31) Page 33 
	• Standard Terms and Conditions Stipulations for Surrender or Revocation Page 38 
	• Rehabilitation Criteria for Reinstatement/Penalty Relief Page 40 
	• Recommended Language for Issuance and Placement of a License on Probation, and Reinstatement of License Page 41 
	Board of Psvchologv 
	UNIFORM STANDARDS RELATED TO SUBSTA CE ABUSE AND DISCIPLINARY GUIDELINES 
	Article 7. Standards Related to ])enial, Discipline, and Reinstatement of Licenses 
	Guidelines. 
	Jn reaching a decision on a disciplinarv action under the administrative adjudication provisions of the Administrative Procedure Act (Government Code Section 11400 et seq.). the Board of Psychology shall consider and apply the "Uniform Standards Related to Substance Abuse and Disciplinary Guidelines," (February 201 I) which are hereby incorporated by reference. The Disciplinarv Guidelines apply to all disciplinary matters; the Uniform Standards describe the consequences that apply to a substance abusing lic
	NOTE: Authority cited: Section 2930. Business and Professions Code. Reference: Sections 315, 315.2, 3.15.4, 2960, 2960.05, 2960.1, 2960.5. 2960.6, 2961. 2962. 2963, 2964. 2964.3, 2964.5. 2964.6. 2965. 2966 and 2969. Business and Professions Code; and Section 1] 425.50(e), Government Code. 
	The Board of Psychology of the California Department of Consumer Affairs (hereinafter "the Board") is a consumer protection agency with the primary mfssiBR priority of protecting consumers of psychological services from potentially harmful practices unsafe, incompetent, or negligent practitioners in exercising its licensing, regulatory, and disciplinary functions. In keeping with its mandate to protect this particularly vulnerable population, the Board has adopted the following recommended guidelines for di
	For purposes of this document, the term "license" includes a psychology assistant registration and registered psychologist registration. The terms and conditions of probation are divided into two general categories: 
	(1) Standard Conditions are those conditions of probation which will 
	generally appear in all cases involving probation as a standard term and condition: and 
	(2) Optional Conditions are those conditions that address the specific circumstances of the case and require discretion to be exercised depending on the nature and circumstances of a particular case. 
	Except as provided in the Uniform Standards Related to Substance Abuse, the +Re Board recognizes that an raFe individual case may necessitate a departure from these guidelines for disciplinary orders. However, in such a r-are case, the mitigating or aggravating circumstances must be detailed in the "Finding of Fact._" which is in every Proposed Decision, so that the circumstances can be better understood and evaluated by the Board before final action is taken. 
	If at the time of hearing, the Administrative Law Judge finds that the respondent, for any reason, is not capable of safe practice, the Board expects outright revocation or denial of the license. This is particularly true in any case of patient sexual abuse. In less egregious cases, a stayed revocation with probation pursuant to the attached Penalty Guidelines would be appropriate. 
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	The following Uniform Standards describe the consequences that apply to a substance abusing applicant or licensee found to have committed a violation or violations related to substance abuse. If the conduct found to be a violation involves drugs and/or alcohol, the applicant or licensee shall be presumed to be a substance-abusing applicant or licensee for purposes of section 315 of the Code. If the applicant or licensee does not rebut that presumption, the Uniform Standards for a substance abusing applicant
	Whenever a licensee is ordered to undergo a clin ical diagnostic evaluation. the 110 holds a valid, unrestricted license to conducl clinical diagnostic evaluations, and has three Q_) yec1rs experience in providiug evaluations or health care protessional_s ,.vith subsluncc abuse disorders. 
	The evaluator shall be approved by the Board. and unless permitted by the Board 
	or its designee, shall be a California-licensed psychologist or physician and 
	surgeon. The evaluations shall be conducted in accordance with acceptable 
	professional standards for conducting substance abuse clinical diagnostic 
	evaluations. Unless the presumption that the applicant or licensee is a substance­
	abusing applicant or licensee is ·rebutted, and the public can be adequately 
	protected, the Board shall order the applican1 or licensee to cease any practice of 
	psychology pending the clinical diagnostic evaluation and a Board determination 
	upon review of the diagnostic evaluation report that the applicant is safe to begin 
	or the licensee is safe to return to practice. 
	The clinical diagnostic evaluation report shall set fo11h, in the evaluator's opinion, whether the licensee has a substance abuse problem, whether the licensee is a threat to himself or herself or others, and recommendations for substance abuse treatment practice restrictions. or other recommendations related to the licensee's rehabilitation and safe practice. 
	The evaluator shall not have had a financial, personal, business or other 
	relationship with the licensee. within the last five (5) years. The evaluator shall 
	provide an objective: unbiased, and independent evaluation. 
	If the evaluator determines during the evaluation process that a licensee is a threat to himself or herself or others, the evaluator shall notify the board within 24 hours 
	of such a determination. 
	. For all evaluations, a final written report shall be provided to the board no later than ten (10) davs from the date the evaluator is assigned the matter unless the evaluator requests additional information to complete the evaluation, not to exceed 30 days. 
	The Board shall review the clinical diagnostic evaluation to help determine whether or not the licensee is safe to return to either part-time or full-time practice and what restrictions or recommendations should be imposed on the licensee based on the application of the following criteria: 
	License type, licensee's history, documented length of sobriety, scope and pattern of substance abuse, treatment history, medical history, current medical condition, nature, duration and severity of substance abuse problem, and whether the licensee is a threat to himself or herself or others. 
	When detcrmini1w if the licensee should be required to participate in inpatient. outpatient or any other type of treatment. the Board shall take into consideration the recommendation of the clinical diagnostic evaluation. license tvpe. licensee's historv. length of sobriety, scope and pattern of substance abuse. treatment history, medical historv. ,current medical condition, nature. duration and scveritv of substance abuse and whether the licensee is a threat to himself or herself or others. 
	Group Support Meetings: /Uniform Siandar·d #SJ 
	The Board may order support group attendance. and may require that g:roup be faci litated. If the board requires a licensee to participate in group support meetings, either because it is the decision of the Board or it is within the discretion of the Board staff \lvhen determining the nature of group support meetin!!.s. the following_ shall apply: 
	J. ·when determining the frequency of required group meeting attendance. the board shall give consideration to the following: 
	2. Group Meeting Facilitator Qualifications and Requirements. If orderin12. a 1ing shall apply: 
	Worksite Monitor Requirements: !Uniform Standard# 71 
	If the Board determines that a worksite monitor is necessary for a particular licensee, the worksite monitor must meet the following requirements to be considered for approval by the Board: 
	The worksite monitor shall not have a current or former financial, personaL or familial rdationship with the licensee. or other relationship that could reasonably be expected to compromise the ability of the monitor to render impartial and unbiased reports to the Board. If it is impractical for anyone but the licensee's employer to serve as the worksite monitor, this requirement may be waived by the Board; however, under no circumstances shall a licensee's worksite monitor be an employee or supervisee of th
	The worksite monitor's license scope of practice shall include the scope of 
	practice of the licensee who is being monitored or be another health care 
	professional if no monitor with like scope of practice is available. 
	The worksite monitor shall have an active unrestricted license, with no 
	disciplinary action within the last five (5) years. 
	The worksite monitor shall sign an affirmation that he or she has reviewed the terms and conditions of the licensee's disciplinary order and agrees to monitor the licensee as set forth by the Board. 
	The worksite monitor must adhere to the following required methods of 
	monitoring the licensee: 
	Repmting by the worksite monitor to the Board shall be as follows: 
	Any suspected substance abuse must be orally reported to the Board and the 
	licensee's employer within one (l) business day of occurrence. If occurrence is not during the Board's normal business hours the oral report must be within one 
	(l) hour of the next business day. A written repo1i shall be submitted to the Board within 48 hours of occurrence. 
	The worksite monitor shall complete and submit a written report monthly or as directed by the board. The report shall include: the licensee's name; license number; worksite monitor's name and signature; worksite monitor's license number; worksite location(s); dates licensee had face-to-face contact with monitor; worksite staff interviewed, if applicable; attendance report; any change in behavior and/or personal habits; any indicators that can lead to suspected substance abuse. 
	The licensee shall complete the required consent forms and si!!.n an a!!.reemcnt with the worksite monitor and the Board to al ien,, the Board to commun icate with the worksite monitor. 
	Major and Minor Violations: I Uniform Standard t: <J., 101 
	If a licensee commits a major violation. the Board may order the licensee to cease any practice of psycholo!!y. inform the licensee that he or she has heen so ordered and that he or she may not practice unless notified by the Board. and refer the matter for disciplinary action or other action as determined by the Board. 
	Maior Violations include. but are not limited to, the following: 
	J. Failure to complete a board-ordered program: 
	If a licensee commits a minor violation, the Board shall determine what action is 
	appropriate. 
	Minor Violations include, but are not limited to, the following: 
	DRUG TESTING STANDARDS !Uniform Standard #4, 8) 9,1 
	Jf a licensee tests positive for a banned substance, the Board shall order that the licensee cease any practice of psychology, and contact the licensee lo inform him or her that he or she has been ordered to cease practice c1nd that he or she may not practice unii!Jhc Hoard determines tlrnt he or she is able lo salc!y,Rrnctice. The 
	Board shall also notify the licensee's employer that the licensee has been ordered to cease practice. and that he or she mav not practice until the Board determines that he or she is able to safely practice. The Board shall determine whether the positive alcohol or drug test is, in fact. evidence of prohibited use, a major violation. If not, the Board shall immediately lift the cease practice order. 
	The following drug testing standards shall apply to each licensee subject to drug testing: 
	IO. Prior to vacation or absence, alternative alcohol or drug testing location(s) must be approved by the board. 
	1 I. Laboratories shall he certified and accredited hv the U.S. Department of 
	Health and Human Services. 
	A collection site must submit a specimen to the laboratory within one ( 1) business day of receipt. A chain of custody shall he used on al I specimens. The laboratory shall process results and provide le!:?.ally defensible test results vvithin seven (7) days of receipt of the specimen. The Board will be notified of non-negative test 1ithin one (1) business day and will be notified of negative test results within seven (7) business days. 
	Factors to he Considered -ln determining whether revocation, suspension or probation is to be imposed in a given case, factors such as the following should be considered: 
	Pursuant to section 2960.] of the Code (set out below in the Pcnahy Guidelines), any proposed decision or decision that contains any find ing of fact that the licensee or registrant engaged in any act of sexual contact, when that act is wi1h a patient. or with a former patient within two years following termination of therapy, shall contain an order of revocation. The revocation shall not be stayed by the administrative law judge. 
	Pursuant to section 2964.3 of the Code. any person required to register as a sex offender pursuant to Section 290 of the Penal Code, is not eligible for Ii censure or registration by the board. 
	III. PENAL TY GUIDEUNES 
	The following is an attempt to provide information regarding the range-sf offenses under the Psychok>gy Licensing Lmv and the California Code of Regulations and the appropriate penalty for-eaoh offense. The general bases for discipline are listed by statute number in the Business & Professions Code. An accusation, statement of issues, or other charging document may also allege violations of other related statutes or regulations. The bases are followed by the Board-determined penalty, including the names and
	If there are deviations or omissions from the guidelines in formulating a Proposed Decision, the Board requires that the Administrative Law Judge hearing the case include an explanation of the deviations or omissions in the Proposed Decision so that the circumstances can be better understood by the Board during its review and consideration of the Proposed Decision for final action. 
	Business and Professions Code§ 2960 
	2960 GENERAL UNPROFESSIONAL CONDUCT Enacted 
	MAXIMUM : Yfl-pref.e-ssional oonduct inv~pre-p-Ffate--be-AaVffir resulting-in substantial harm to patient(s). 
	PeAalty-:-Revocation; denial of license or registration. 
	M IN IM UM: Ynr:>rof e&si-eA-al-Go ne uet-i R-Vow➔ ng-i na 13pro priate-beha-vi-or r-e-swti n §-~A-FA in iffta 1-o ~ne-1:l-a Fm-t0-l)a-Heffi(-s}. 
	Penalt~ Revocation stayed, Depending upon the circumstances, up to 5 year probation, psychological evaluation and/or therapy if appropriate (2) and (7), California Psychology 
	. Supplemental Examination (CPSE) (8), and standard terms and conditions (15-2-930) 
	2960(a) CONVICTION OF A CRIME SUBSTANTIALLY RELATED TO THE PRACTICE OF PSYCHOLOGY Enacted 1/1/67 for con vi etl~rat-w-rpitu de. Amended 1 /1 /76 for convictions substantially related to the practice of psychology. 
	MAXIMUM: Conviction of a crime--ef.-vtelense agains-t-a--J3ef&eR-eF f)-f-Operty or economic crime resHlti-ng in substantial--AaFm­to patient(s). 
	Penalty: Revocation; denial of license or registration applicatiOA. 
	MINIMUM: Conviction of other crime resulting in minimal or no harm to patient(s). 
	Revocation stayed, 5 year probation, billing monitor (if financial crime) (4), therapy (7), CPSE (8), restitution (if appropriate) (9), GOffifHunity service (14), and standard terms and conditions (15-2-fJ30). 
	2960(b) USE OF CONTROLLED SUBSTANCE OR ALCOHOL IN A DANGEROUS MANNER 
	MAXIMUM: Abuse of alsehol or a controlled substance resultiA§-+A soos-ta-nti-aW=laf~tte-nt~ 
	.Penalty: Revocation; denial of license or registration ~Hcation . 
	MINIMUM: Aeuse of alcohrn-er-a-c-en-tf9l~nce to the exte-Rt #=lat ability to safely render psyeAGlogical serv+c~s ~aifeth 
	P-e-nal-ty-:-Revocation stayed, 5 year probation, physical examination (if appropriate) (3), practice monitor (4), psychological evaluation and ongoing therapy (if 
	2960(c) FRAUDULENTLY OR NEGLECTFULLY MISREPRESENTING THE TYPE OR STATUS OF LICENSE OR REGISTRATION ACTUALLY HELD 
	MAXIMUM: Mi~representation of status resulting in substantial l=larm to patient(s). 
	Revocation; denial of license or registration aw»satioo. 
	MINIMUM: M+sfepresentation of status resulting in minimal or no harm to patient(s). 
	Penalty: Revocation stayed, 5 year probation, eommunity serviee f44+. and standard terms and conditions (15-2-930). 
	2960(d) IMPERSONATING ANOTHER PERSON HOLDING A PSYCHOLOGY LICENSE OR ALLOWING ANOTHER PERSON TO USE HIS OR HER LICENSE OR REGISTRATION 
	MAXIMUM: Impersonation or use resulting in substantial harm to patient(s). 
	Revocation; denial of license or registration ~isa-HeR. 
	MINIMUM: ~rnfc)€FSonatiOR-Or use resu~t-ing in minimal or no harm to patient(s). 
	Penalty-;-Revocation stayed, 5 year probation, psychological evaluation (2), CPSE (8), community serviee (14), and standard terms and conditions (15-2-930). 
	2960(e) PROCURING A .LICENSE BY FRAUD OR DECEPTION 
	Penalty: Revocation is the only suitable penalty inasmuch as the license would not have been issued but for the fraud or deception. If the fraud is substantiated prior to issuance of the license or registration, then denial of the application is the only suitable penalty. 
	2960(f) ACCEPTING REMUNERATION OR PAYING FOR REFERRALS TO OTHER PROFESSIONALS Enacted 4/4J68 (formerly sued-i-vffi.ion(e)) 
	MAXIMUM: Aeeej3tmg substantial remuneration or paying for referrals resulting in substantial harm to patientfst 
	Revocation, denial of license or registration ~ication. 
	MINIMUM: A-Gre~g remuneration in isolated instances resulting in minimal or no harm to patient(s). 
	Penalty: Revocation stayed, 5 year probation, billing monitor (4 ), CPSE (8), and standard terms and conditions (152-930). 
	2960(g) VIOLATING SECTION 17500 OF THE BUSINESS AND PROFESSIONS CODE REGARDING ADVERTISING 
	Repeated infractions of statute regarding advertising. 
	Penalty: Revocation stayed, 5 year probation, Gemrnity serviee f44j and standard terms and conditions (15-2-930). 
	2960(h) VIOLATION OF CONFIDENTIALITY -enacted 1/1/68 ffe-rm~divisioA-fff-» 
	MAX I MUM: ~§4nform ati oo-r-e-s-u+HR§-+A-SHe&t~ RaFm-t&f)ati e nt(s). 
	Revocation, denial of license or registration a,,plicatiOfl. 
	MIN IM UM: l:k1lawf.u~ly-ifrvt1~§il-l§-i-AtB-Fmatien-re&Hl-t~n§-i r-i--rninim-a-1-er RB-ha rm-te--f)at➔ en-t{-s}. 
	Penalty: Revocation stayed, 5 year probation, practice monitor (4 ), CPSE (8), and standard terms and conditions (152-930). 
	2960(i) VIOLATION OF RULES OF PROFESSIONAL CONDUCT {FOR EXAMPLE, VIOLATION OF SECTION 1396.1, INTERPERSONAL RELATIO~ Enacted 1/1/68 (formerly subdivision (h)) 
	See 2960 MAXIMUM: Revocation; denial of license or registration. 
	MINIMUM: Revocation stayed, Depending upon the circumstances, up to 5 year probation, psychological evaluation and/or therapy if appropriate (2) and (7), California Psychology Supplemental Examination (CPSE) (8), and standard terms and conditions (15-30). 
	2960(j) GROSS NEGLIGENCE IN THE PRACTICE OF PSYCHOLOGY Enacted 1/1/68 (formerly subdivision (i)) 
	MAXIMUM: Gross negligence resulting in substantial harm te J3atient(s). 
	Penalty: Revocation; denial of license or registration applicatioo. 
	MINIMUM: ~l½}e-Ace resulting in mi11imal or no harm to ~atient(s). 
	Penalty: Revocation stayed, 5 year probation, psychological evaluation prior to resumption of practice (condition precedent) (2), practice monitor/billing monitor (4 ), patient population restriction (if appropriate) (6), therapy (7), CPSE (8), and standard terms and conditions (15a930). 
	2960(k) VIOLATING ANY PROVISION OF THIS CHAPTER OR REGULATIONS DULY ADOPTED THEREUNDER Enacted -1--/4168-{fem1erly subdivision (j)) 
	N 0-§t1ie~~Ae&: Refer to underlying statute or regulation. 
	MAXIMUM: Mtlltiple instances of aidi-ng--ei:-ase-tt~~GeRSe€l practice, w-Akh results in stl-SStaAtial-harm to patient( s+
	Revocation; denial of license or registration ~A. 
	MINIMUM: ts-elateEl instance of a~ing or abetting unlioensefi t3-raGtice resulting in minimal OF no harm to patient(s). 
	Penalty: Revocation stayed, 5 year probation, CPSE (8), and standard terms and conditions (15-~30). 
	2960(m) DISCIPLINARY ACTION BY ANOTHER STATE AGAINST A LICENSE OR REGISTRATION 
	In evaluating the appropriate penalty, identify the comparable 
	California statute(s) and corresponding penalty(s). 
	2960(n) DISHONEST, CORRUPT OR FRAUDULENT ACT -Enacted 
	r '1 , '80 
	MAXIMUM: Dishonest OF fraudulent act result~-A-§~A-tial--l=lafffi to patient(s). 
	Penalty;-Revocation; denial of license or registration applicatien. 
	MINIMUM: Gis-l=lonest or fraudulent act resulting in minimal or no harm to patient(s). 
	Penalty:-Revocation stayed, 5 year probation, psychological evaluation and ongoing therapy if appropriate (2), billing monitor (4 ), CPSE (8), full restitution (9), GGm-Frn+R-i-ty sewiee-f44)-and standard terms and conditions ( 1 5~30). 
	2960(0); 726 ANY ACT OF SEXUAL ABUSE, OR s·EXUAL RELATIONS WITH A PATIENT OR FORMER PATIENT WITHIN TWO YEARS FOLLOWING TERMINATION OF THERAPY, OR SEXUAL MISCONDUCT THAT IS SUBSTANTIALLY RELATED TO THE QUALIFICATIONS, FUNCTIONS OR DUTIES OF A PSYCHOLOGIST OR 
	When a finding of sexual misconduct occurs, revocation or surrender of license/registration and/or denial of application for license or registration MUST be the penalty ordered by the Administrative Law Judge. NO MINIMUM PENAL TY. 
	NOTE: Business and Professions Code Section 2960.1 states: :Notwithstanding Section 2960, any proposed decision or decision issued under this chapter in accordance with the procedures set forth in Chapter 5 (commencing with Section 11500) of Part 1 of Division 3 of Title 2 of the Government Code, that contains any finding of fact that the licensee or registrant engaged in any acts of sexual contact, as defined in Section 728, when that act is with a patient, or with a former patient within two years followi
	2960(p) FUNCTIONING OUTSIDE FIELD($) OF COMPETENCE -EAacted 1/1/83 (Renumbered 1/1/93. Formerly subdivision 
	MAXIMUM: Functioning outside field(s) of competence resulting in substantial harm to patient(s). 
	Penalty: Revocation; denial of license or registration application. 
	MINIMUM: Functioning outside field(s) of competence resulting in minimal or no harm to patient(s). 
	Penalt~ Revocation stayed, 5 year probation, practice monitor (4), patient population restriction (6), CPSE (8), and standard terms and conditions (15-~30). 
	2960(q) WILLFUL FAILURE TO VERIFY AN APPLICANT'S SUPERVISED EXPERIENCE (Renumbered 1/1/.93. Formerly subdivision (p)) 
	Penalty: Revocation stayed, 5 year probation and standard terms and conditions (15-2:930). 
	2960(r) REPEATED NEGLIGENT ACTS --E-ffil€-tea-J/.J0/-94 
	MAX IM LJ IVI: R-eyea4:ea-R~e nt a cts---r-e&l:Htif½§ i A 5 LI estaHtfal-AMffi---te 13atient(5-t: 
	Penalty: , Revocation; denial of license or registration al=)f:>H&at~efl. 
	MINIMUM: ~atea--Re§ti§ent acts resulting in minimal or no harm 
	te--J,atiem(-5-t: 
	Penalty: Revocation stayed, depending on the circumstances, up to 5 year probation, psychological evaluation prior to resumption of practice (condition precedent) (2), practice monitor (4 ), CPSE (8), and standard terms and conditions (15-2-930). 
	TERMS AND CONDITIONS OF PROBATION 
	Terms and conditions of probation are divided into two categories. The first category consists of optional terms and conditions that may be appropriate as demonstrated in the Penalty Guidelines depending on the nature and circumstances of each particular case. The second category consists of the standard terms and conditions, which must appear in all Proposed Decisions and proposed stipulated agreements. 
	To enhance the clarity of a Proposed Decision or Stipulation, the Board requests that all optional conditions (1-14) that are being imposed be listed first in sequence followed immediately by all of the standard terms and conditions, which include cost recovery (15-~30). 
	IV. OPTIONAL TERMS AND CONDITIONS 
	Listed below are optional conditions of probation that the Board would expect to be included in any Proposed Decision or Stipulation as appropriate. 
	1. Actual Suspension 
	As part of probation, respondent is suspended from the practice of-psychology for _______ days beginning with the effective date of this Decision. During the suspension, any probation period is tolled and will not commence again until the suspension is completed. 
	RATIONALE: A suspension longer than 6 months is not effective, and a violation or violations warranting a longer suspension should result in revocation, not stayed. 
	2. Psychological Evaluation 
	Within 90 days of the effective date of this Decision and on a periodic basis thereafter as may be required by the Board or its designee, respondent shall undergo a psychological evaluation (and psychological testing, if deemed necessary) by a Board-appointed California-licensed psychologist. Respondent shall sign a release that authorizes the evaluator to furnish the Board a current DSM IV diagnosis a_nd a written report regarding the respondent's juegement judgment and/or ability to function independently
	If the Board concludes from the results of the evaluation that respondent is unable to practice independently and safely, upon written notice from the Board respondent shall immediately cease accepting new patients and, in accordance with professional standards, shall appropriately refer/terminate existing patients within 30 days and shall not resume practice until a Board-appointed evaluator determines that respondent is safe to practice. The term of probation shall be extended by &w:iAg this St1-&!3eF1-s-
	If not otherwise ordered herein, if ongoing psychotherapy is recommended in the psychological evaluation, the Board will notify respondent in writing to submit to such therapy and to select a psychotherapist for approval by the Board or its designee within 30 days of such notification. The therapist shall {1) be a California­licensed psychologist with a clear and current license; .{2) have no previous business, professional, personal or other relationship with respondent; {3) not be the same person as respo
	Respondent shall execute a release authorizing the therapist to provide to the Board any information the Board or its designee deems appropriate, including quarterly reports of respondent's therapeutic progress. Respondent shall furnish a copy of this Decision to the therapist. If the therapist determines that the respondent cannot continue to independently render psychological services, with safety to the public, he/she shall notify the Board immediately. 
	Respondent shall pay all costs associated with the psych_ological evaluation and ongoing psychotherapy. Failure to pay costs will be considered a violation of the probation order. 
	Option of Evaluation as a Condition Precedent In some cases, the psychological evaluation may be imposed as either a condition precedent to the stay of revocation, or to the issuance or reinstatement of a license, so that the respondent or petitioner is not entitled to begin or continue practice until found to be safe to do so. In such cases, the following language shall be used as the first sentence of the first paragraph of this term: 
	As a condition precedent to the [stay of revocation] [issuance [re-issuance] of a license [registration], within 90 days of the effective date of this Decision, and on a periodic basis thereafter as may be required by the Board or its designee, Respondent shall undergo a psychological evaluation (and psychological testing, if deemed necessary) by a Board-appointed California-licensed psychologist. 
	In addition. the following language shall also be used as the first sentence of the second paragraph of this term: 
	If the Board concludes from the results of the evaluation that (respondent] [petitioner] is unable to practice independently and safely, upon written notice from the Board [respondent shall, in accordance with professional standards, appropriately refer/terminate existing patients within 30 days and shall not resume practice until a Board-appointed evaluator determines that respondent is safe to practice] [respondent or petitioner shall not be issued or re-issued a license until a Board-appointed evaluator 
	RATIONALE: Psychological evaluations shall be utilized wt-:ien an offense calls into question the judgement judgment and/or emotional and/or mental condition of the respondent or where there has been a history of abuse or dependency of alcohol or controlled substances. When appropriate, respondent shall be barred from rendering psychological services under the terms of probation until he or she has undergone an evaluation, the evaluator has recommended resumption of practice, and the Board has accepted and 
	3. Physical Examination· 
	Within 90 days of the effective date of this Decision, respondent shall undergo a physical examination by a licensed physician and surgeon licensed in California and approved by the Board. Respondent shall sign a release authorizing the physician to furnish the Board a report that shall provide an assessment of respondent's physical condition and capability to safely provide psychological services to the public. If the evaluating physician and surgeon determines that respondent's physical condition prevents
	standards, shall appropriately refer/terminate existing patients within 30 days. Respondent aA€i shall not resume practice until a Board­appointed evaluator determines that respondent is safe to practice, and the Board is satisfied of respondent's fitness to practice safely and has so notified respondent in writing. blt1F-iRg-t-A-is-&l:l-Sf:}eAsie-A-t3er-ie0, The term of probation wiH shall be telke extended by the period of time 
	It shall be the respondent's responsibility to assure that the required quarterly progress reports are filed by the treating physician in a timely manner. Respondent shall pay all. costs of such examination(s). Failure to pay these costs shall be considered a violation of probation. 
	RATIONALE: This condition permits the Board to require the 
	probationer to obtain appropriate treatment for physical 
	problems/disabilities that could affect safe practice of psychology. 
	The physical examination can also be conducted to ensure that there­
	is no physical evidence of alcohol/drug abuse. 
	4. Practice Monitor/Billing Monitor/Worksite Monitor 
	Within 90 days of the effective date of this Decision, respondent shall submit to the Board or its designee for prior approval, the name and qualifications of a psychologist who has agreed to serve as a practice monitor/billing monitor/worksite monitor. The practice monitor/billing monitor shall {1) be a California-licensed psychologist with a clear and current license; {2) have no prior business, professional, personal or other relationship with respondent; and {3) not be the same person as respondent's th
	Once approved, the monitor shall sut;>mit to the Board or its designee a plan by which respondent's practice shall be monitored. Monitoring shall consist of a least one hour per week of individual face to face meetings and shall continue during the entire probationary period unless modified or terminated by the Board or its designee. The respondent shall provide the monitor with a copy of this Decision and access to respondent's fiscal and/or patient records. Respondent shall obtain any necessary patient re
	Respondent shall notify all current and potential patients of any term or condition of probation that will affect their therapy or the confidentiality of their records (such as this condition, which requires a practice monitor/billing monitor). Such notifications shall be signed by each patient prior to continuing or commencing treatment. 
	Reporting by the worksite monitor to the Board shall be as follows: 
	Any suspected substance abuse must be orally reported to the Board and the licensee's employer within one (1) business day of occurrence. If occurrence is not during the Board's normal business hours the oral report must be within one (1) hour of the next business day. A written report shall be submitted to the Board within 48 hours of occurrence. 
	The worksite monitor shall complete and submit a written report 
	monthly or as directed by the board. The report shall include: the 
	licensee's name; license number; worksite monitor's name and 
	signature; worksite monitor's license number; worksite location(s); 
	dates licensee had face-to-face contact with monitor; worksite staff 
	interviewed, if applicable; attendance report: any change in behavior 
	and/or personal habits; any indicators that can lead to suspected 
	substance abuse. 
	The licensee shall complete the required consent forms and sign an 
	agreement with the worksite monitor and the Board to allow the Board 
	to communicate with the worksite monitor. 
	If the monitor quits or is otherwise no longer available, respondent shall 
	notify the Board within 10 days and get approval from the Board for a new monitor within 30 days. If no new monitor is approved within 30 days, respondent shall not practice until a new monitor has been approved by the Board or its designee. During this period of non­~aetioe, The term of probation will ee toll€€1-aR•e-w-i-l-l--Aet-seffifR€Hee a§affi until the period--Bf-Ae-A-i)i:actice is completed shall be extended by the period of time during which respondent is ordered to cease practice. Respondent shall
	RATIONALE: Monitoring shall be utilized when respondent's ability to function independently is in doubt or when fiscal improprieties have occurred, as a result of a deficiency in knowledge or skills, or as a 
	. result of questionable judgemcm judgment. The term for a worksite monitor is to be used in cases where the conditions of the Uniform Standards Related to Substance Abuse apply. 
	5. Notification to Employer [uniform standard #3] 
	When currently employed, applying for employment or negotiating a contract, or contracted to provide psychological services. respondent Respondent shall provide to each of his or her employers, supervisor. or contractor, or prospective employer or contractor where respondent is providing or would provide psychological services, a copy of this Decision and the Accusation or Statement of Issues before oommenoing accepting or continuing employment. Notification to the respondent's current employer shall occur 
	The respondent shall provide to the Board the names. physical addresses. mailing addresses. and telephone numbers of all employers and supervisors, or contractors. and shall inform the Board in writing of the facility or facilities at which the person is providing psychological services, the name(s) of the person(s) to whom the Board's decision was provided. 
	Respondent shall complete the required consent forms and sign an agreement with the employer and supervisor, or contractor, and the Board to allow the Board to communicate with the employer and supervisor. or contractor. 
	RATIONALE: The condition provides the Board with a mechanism for ensuring that the employer providing psychological services or other health care-related services is informed of the license status of the respondent so that, if necessary, the work environment can be structured to ensure consumer safety. The term for notification to employer is also to be used in cases where the conditions of the Uniform Standards Related to Substance Abuse apply. 
	6. Restriction of Patient Population 
	Respondent's practice shall be restricted to exclude patients who are. Within 30 days from .the effective date of the decision, respondent shall submit to the Board or its designee. for prior approval. a plan to implement this restriction. Respondent shall submit proof satisfactory to the Board or its designee of compliance with this term of probation. 
	RATIONALE: In cases wherein some factor of the patient population 
	at large (e.g. age, gender, practice setting) may put a patient at risk if 
	in therapy with the respondent, language appropriate to the case may 
	be developed to restrict such a population. The language would vary 
	greatly by case. 
	7. Psychotherapy 
	Within 90 days of the effective date of this Decision, a therapist shall be selected by the respondent for approval by the Board. The therapist shall {1) be a California-licensed psychologist with a clear and current license; {2) have no previous business, professional, personal, or other relationship with respondent; and {3) not be the same person as respondent's monitor. Respondent shall furnish a copy of this Decision to the therapist. Psychotherapy shall, at a minimum, consist of one hour per week over 
	Respondent shall execute a release authorizing the therapist to provide to the Board or its designee any information the Board deems appropriate, including quarterly reports of respondent's therapeutic progress. It shall be respondent's responsibility to assure that the required quarterly reports are filed by the therapist in a timely manner. If the therapist notifies the Board that the therapist believes the respondent cannot continue to safely render psychological services, upon notification from the Boar
	pei:i0El-0f-A0A-J3r-a&ti£e, The term of probation shall be tG~ed-ar~d-wi-H-Aet 
	eemr-neABe-a§-aiA-uAtil-tl=le-Jc)eFi0El-0f-F10A-13r--ad+c-e-is-wrnpl-eted 
	cease practice. 
	If, prior to the termination of probation, respondent is found not to be mentally fit to resume the practice of psychology without restrictions, the Board shall retain continuing jurisdiction over the respondent's license and the period term of probation shall be extended until the Board or its designee determines that the respondent is mentally fit to resume the practice of psychology without restrictions. 
	Cost of psychotherapy is to be paid by the respondent. 
	RATIONALE: The need for psychotherapy may be determined 
	pursuant to a psychological evaluation or as evident from the facts of 
	the case. The frequency of psychotherapy shall be related to the 
	offense involved and the extent to which the offense calls into 
	question-the judgement judgment, motivation, and emotional and/or 
	mental condition of the respondent. 
	8. Examination(s) 
	California Psychology Supplemental Examination (CPSE) Term 
	MUST INCLUDE Either Option 1 or Option 2: 
	Option 1 (Condition Subsequent) 
	Respondent shall take the CPSE within 90 days of the effective date of the decision. If respondent fails such examination, respondent shall immediately cease accepting new patients and, in accordance with professional standards, shall appropriately refer/terminate existing patients within 30 days and shall not resume practice until the re­examination has been successfully passed, as evidenced by written notice to respondent from the Board or its designee. During this period ef--oon practice, The term of pro
	Option 2 (Condition Precedent) 
	Respondent shall Aet is ordered to cease the practice of psychology until respondent has taken and passed the CPSE. QuriAg this period-Gt ReR--~e-HGB-; The term of probation shall be ~s tolled and will not commence again until the suspeAsion is coFf$1etea extended by the period of time during which respondent is ordered to cease practice. It is respondent's responsibility to contact the Board in writing to make arrangements for such examination(s). Respondent shall pay the established examination fee(s). Re
	RATIONALE: In cases involving evidence of serious deficiencies in the body of knowledge required to be minimally competent to practice independently, it may be appropriate to require the respondent to take and pass the CPSE during the course of the probation period. In some instances, it may be appropriate f0t: to order that practice ta be suspended ceased until the examination ts has been taken and passed (condition precedent). 
	9. Restitution 
	Within 90 days of the effective date of this Decision, respondent shall provide proof to the Board or its designee of restitution in the amount of $ __ paid to _____________ . Failure to pay 
	restitution shall be considered a violation of probation. Restitution is to be paid regardless of the tolling of probation. 
	RATIONALE: In offenses involving economic exploitation, restitution is a necessary term of probation. For example, restitution would be a standard term in any case involving Medi-Cal or other insurance fraud. The amount of restitution shall be at a minimum the amount of money that was fraudulently obtained by the licensee. Evidence relating to the amount of restitution would have to be introduced at the Administrative hearing. 
	10. Clinical Diagnostic Evaluation [Uniform Standards #s 18,2) 
	Within twenty (20) days of the effective date of the Decision and at any 
	.time upon order of the Board, Respondent shall undergo a clinical diagnostic evaluation. Respondent shall provide the evaluator with a copy of the Board's Decision prior to the clinical diagnostic evaluation 
	Respondent shall cause the evaluator to submit to the Board a written clinical diagnostic evaluation report within ten (10) days from the date the evaluation was completed, unless an extension, not to exceed thirty (30) days, is granted to the evaluator by the Board. Cost of such evaluation shall be paid by the Respondent. 
	. Respondent is ordered to cease any practice of psychology, beginning on the effective date of the Decision, pending the results of the clinical diagnostic evaluation. During this time, Respondent shall submit to random drug testing at least two (2) times per week. At any other time that Respondent is ordered to undergo a clinical diagnostic evaluation, he or she shall be ordered to cease any practice of psychology for minimum of one month pending the results of a clinical diagnostic evaluation and shall, 
	Upon any order to cease practice, Respondent shall not practice psychology until the Board determines that he or she is able to safely practice either full-time or part-time and has had at least one-month of negative drug test results. Respondent shall comply with any terms or conditions made by the Board as a result of the clinical diagnostic evaluation. 
	RATIONALE: This term is to be used in cases where the conditions of 
	the Uniform Standards Related to Substance Abuse apply. Whether 
	the Respondent is also ordered to cease practice pending the 
	evaluation and report is dependent upon whether he or she has 
	rebutted the presumption of being a substance-abuser, and whether 
	the public can be adequately protected without a cease practice 
	order. 
	40.11. Alcohol and/or Drug Abuse Treatment Program [uniform standard #6] 
	€-ffestive--Within thirty (30} days from the effective date of this Decision, respondent shall enter an inpatient or outpatient alcohol or other drug abuse recovery program~ of six (6) rnoRths duration) or an equivalent program as approved by the Board or its designee. Components of the treatment program shall be relevant to the violation and to the respondent's current status in recovery or rehabilitation. Respondent shall provide the Board or its designee with proof that the 
	,. 
	approved program was successfully completed. Terminating the program without permission or being expelled for cause shall constitute a violation of probation by respondent. All costs associated with the program shall be paid by respondent. 
	However, if respondent has already attended such an inpatient or outpatient alcohol or other drug abuse recovery program, as described above, commencing with the current period of sobriety, respondent shall provide the Board or its designee with proof that the program was successfully completed and this shall suffice to comply with this term of probation. 
	RATIONALE: This condition is to be used in cases where the grounds for discipline involve drugs and/or alcohol, and where the conditions of the Uniform Standards Related to Substance Abuse apply. 
	!14.12. Ongoing Treatmem Support Group Program [uniform standard #5] 
	Respondent shall participate in on going treatment and/or ou~atient Treatment such as receiving individual and/or group therapy froffi--a psychologist trained in alcohol and drug abuse treatment; and/or attene Ti.velve Step meetings or the eEJtHvalent as approved by the Board or its designee at least once a week during the entire period of probation. Respondent shall provide documentation of attendance at Twelve Step meetmgs or the eqtHValent on a qtfaft-erl-y--basts-t-e--the Board or its desig-nee. All exp
	f-esf=)Ofl·0BR-h 
	Respondent shall begin and continue attendance at a support/recovery group (e.g., Twelve Step meetings or the equivalent, or a facilitated group with a psychologist trained in alcohol and drug abuse treatment) as ordered by the Board or its designee. When determining the type and frequency of required support group meeting attendance, the board shall give consideration to the following: 
	• the licensee's history; 
	· • the documented length of sobriety/time that has elapsed since substance use: 
	Verified documentation of attendance shall be submitted by respondent with each quarterly report. Respondent shall continue attendance in such a group for the duration of probation unless notified by the Board that attendance is no longer required. 
	If a facilitated group meeting is ordered, the group facilitator shall meet the following qualifications and requirements: 
	RATIONALE: Alcohol and/or other drug abuse treatment shall be required in addition to other terms of probation in cases where the use of alcohol or other drugs by respondent has impaired respondent's ability to safely provide psychological services-ta patient-s. This condition must be accompanied by condition #4-213. The term is also to be used in cases where the conditions of the Uniform Standards Related to Substance Abuse apply. 
	4-2.13. Abstain from Drugs and Alcohol and Submit to Tests and Samples [uniform standard #4] 
	Respondent shall abstain completely from the personal use or possession of controlled substances as defined in the California Uniform Controlled Substances Act, and dangerous drugs as defined by Section 4022 of the Business and Professions Code, or any drugs requiring a prescription unless respondent provides the Board or its designee with documentation from the treating physician and surgeon the prescribing health professional that the prescription was legitimately issued and is a necessary part of the tre
	Respondent shall abstain completely from the 1:1se intake of alcoholiB eevera-§es. 
	Respondent shall undergo random, and directed biological fluid or specimen testing as determined by the Board or its designee. The Respondent shall be subject to a minimum of one-hundred and four 
	(52) random tests per year within the first year of probation. and a minimum of fifty (50) random tests per year thereafter, for the duration of the probationary term. Any confirmed positive finding will be considered a violation of probation. Respondent shall pay all costs associated with such testing. +Re length of time and frequency of this Nill be determined by the Board or its designe&.-jf Respondent tests positive for a banned substance, Respondent shall be ordered by the Board to immediately cease an
	Drugs -Exception for Personal Illness 
	Orders forbidding respondent from personal use or possession of controlled substances or dangerous drugs do not apply to medications lawfully prescribed to respondent for a bona fide illness or condition by. a physician and surgeon. Respondent shall provide the Board or its designee with written documentation from the treating physician and surgeon who prescribed medication(s). The documentation shall identify the medication, dosage, the date the medication was prescribed, the respondent's prognosis, the da
	RATIONALE: This condition provides documentation that the probationer is substance or chemical free. It also provides the Board with a mechanism through which to require additional laboratory analyses for the presence of narcotics, alcohol and/or dangerous drugs when the probationer appears to be in violation of the terms of probation or appears to be under the influence of mood altering substances. The term is to be used in cases where the conditions of the Uniform Standards Related to Substance Abuse appl
	Educational Review 
	Respondent shall submit to an educational review concerning the circumstances that resulted in this administrative action. The educational review shall be conducted by a board-appointed expert familiar with the case. Educational reviews are informational only and intended to benefit respondent's practice. Respondent shall pay all costs associated with this educational review. 
	RATIONALE: In cases involving evidence of deficiencies in the body of knowledge required to be minimally competent to practice independently, it may be appropriate to require the respondent to submit to an educational review during the course of the probation period. 
	14. Community Service Free Services 
	Within 60 days of-the effective date of this decision, respondent shall submit to the Board or its designee for its prior approval a community sewfoe program in which respondent shall provide free psychological services on a-regular--easis to community, charit~si+ity, governmental entity or a non profit corporation tax exempt under the Internal Revenue Code for at least _____ hours a month for the first___.. __ months of probation. 
	NOTE: In addition to other terms of probation, community service work may be required for relatively minor offenses that do not involve deficiencies in knowledge, skills or judgement. Community service may be appropfiately combined '.♦.«ith restitution or othef-€onditions as a term of probation. 
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	~STANDARD TERMS AND CONDITIONS (To be included in all Proposed Decisions and Stipulations) 
	15. Coursework 
	Respondent shall take and successfully complete not less than __ _ _ hours each year of probation in the following area(s) _____ _ _ . Coursework must be pre-approved by the Board or its designee. All coursework shall be taken at the graduate level at an accredited educational institution or by an approved continuing education provider. Classroom attendance is specifically required; correspondence or home study coursework shall not count toward meeting this requirement. The coursework must be in addition to
	Within 90 days of the effective date of this Decision, respondent shall submit to the Board or its designee for its prior approval a plan for meeting the educational requirements. All costs of the coursework shall be paid by the respondent. 
	16. Ethics Course 
	Within 90 days of the effective date of this Decision, respondent shall submit to the Board or its designee for prior approval a course in laws and ethics as they relate to the practice of psychology. Said course must be successfully completed at an accredited educational institution or through a provider approved by the Board's accreditation agency for continuing education credit. Said course must be taken and completed within one year from the effective date of this Decision. This course must be in additi
	17. Investigation/Enforcement Cost Recovery 
	Respondent shall pay to the Board its costs of investigation and enforcement in the amount of$ ______ within the first year of probation. Such costs shall be payable to the Board of Psychology and are to be paid regardless of whether the probation is tolled. Failure to pay such costs shall be considered _a violation of probation. 
	Any and all requests for a payment plan shall be submitted in writing by respondent to the Board. However. full payment of any and all costs required by this condition must be received by the board no later than six (6) months prior to the scheduled termination of probation. 
	The filing of bankruptcy by respondent shall not relieve respondent of 
	the responsibility to repay investigation and enforcement costs. 
	18. Probation Costs 
	Respondent shall pay the costs associated with probation monitoring each and every year of probation. Such costs shall be payable to the Board of Psychology at the end of each fiscal year (June 30). Failure to pay such costs shall be considered a violation of probation. The filing of bankruptcy by respondent shall not relieve respondent of the responsibility to repay probation monitoring costs. 
	Authority: Business and Professions Code Section 2964.6 
	(effective 111 /95). 
	19. Obey All Laws 
	Respondent shall obey all federal, state, and local laws and all regulations governing the practice of psychology in California including the ethical guidelines of the American Psychological Association. A full and detailed account of any and all violations of law shall be reported by the respondent to the Board or its designee in writing within seventy-two (72) hours of occurrence. 
	CRIMINAL COURT ORDERS: If Respondent is under criminal court orders by any governmental agencv. including probation or parole. and the orders are violated. this shall be deemed a violation of probation and may result in the filing of an accusation or petition to revoke probation or both. 
	OTHER BOARD OR REGULATORY AGENCY ORDERS: If 
	Respondent is subject to any other disciplinary order from any other 
	health-care related board or any professional licensing or certification 
	regulatory agency in California or elsewhere. and violates any of the 
	orders or conditions imposed by other agencies. this shall be deemed 
	a violation of probation and may result in the filing of an accusation or 
	petition to revoke probation or both. 
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	20. Quarterly Reports 
	Respondent shall submit quarterly declarations under penalty of perjury on forms provided by the Board or its designee, stating whether there has been compliance with all the conditions of probation. Quarterly reports attesting to non-practice status are to be submitted if probation is tolled. 
	Respondent shall submit a quarterly report no later than seven (7) 
	calendar days from the beginning of the assigned quarter. 
	21. Probation Compliance 
	Respondent shall comply with the Board's probation program and shall, upon reasonable notice, report to the assigned Board of Psychology probation monitor. Respondent shall contact the assigned probation monitor regarding any questions specific to the probation order. Respondent shall not have any unsolicited or unapproved contact with _(1) complainants associated with the case; _(2) Board members or members of its staff; or .(3) persons serving the Board as expert evaluators. 
	Respondent shall, at all times, keep the Board informed of respondent's business and residence addresses. Changes of such addresses shall be communicated in writing to the Board or its designee within 15 calendar days. 
	22. Interview with Board or Its Designee 
	Respondent shall appear in person for interviews with the Board or its designee upon request at various intervals and with reasonable notice. 
	23. Changes of Employment 
	Respondent shall notify the Board in writing, through the assigned 
	probation monitor, of any and all changes of employment, location, and 
	address within 30 days of such change. 
	24. Tolling for Out-of-State Practice, Residence or Extension of Probation for In-State Non-Practice 
	In the event respondent should leave California to reside or to practice outside the State OF for any reason-should Fespondent stop practiciAg psychology in Califemia, respondent shall notify the Board or its designee in writing within ten days of the dates of departure and return or the dates---ffi-fiofl prnctiee---wi#»rl to California. N-oo-practice is defined as any pefi.ed of time exceeding thirty days in which FeSpondent is not engaging in any activities defined in Sections 2902 afld 2903 of the Busi-R
	Unless by Board order, in the event respondent is not engaging in the practice of psychology while residing in California, respondent shall notify the Board or its designee in writing within ten (10) days of the dates of cessation of practice and expected return to practice. Non­practice is defined as any period of time exceeding thirty days in which respondent is not engaging in any activities defined in Sections 2902 and 2903 of the Business and Professions Code. All provisions of probation shall remain i
	25. Employment and Supervision of Trainees 
	If respondent is licensed as a psychologist, he/she shall not employ or 
	supervise or apply to employ or supervise psychological assistants, 
	interns or trainees during the course of this probation. Any such 
	supervisorial relationship in existence on the effective date of this 
	probation shall be terminated by respondent and/or the Board. 
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	26. Instruction of Coursework Qualifying for Continuing Education 
	Respondent shall not be an instructor of any coursework for continuing education credit required by any license issued by the Board. 
	Future Registration or Licensure 
	If respondent is registered as a psychological assistant or registered psychologist and subsequently obtains other psychological assistant or registered psychologist registrations or becomes licensed as a psychologist during the course of this probationary order, this Decision shall remain in full force and effect until the probationary period is successfully terminated. Future registrations or licensure shall not be approved, however, unless respondent is currently in compliance with all of the terms and c
	28. Request for Modification [Uniform Standard #s 11 , 12] 
	"Request" as used in this condition is a request made to the Board's designee, and not under the Administrative Procedure Act. The licensee shall demonstrate that he or she has met the following criteria before being granted a request to modify a practice restriction ordered by the Board staff pursuant to the Uniform Standards: 
	Violation of Probation 
	If respondent violates probation in any respect, the Board may, after giving respondent notice and the opportunity to be heard, revoke probation and carry out the disciplinary order that was stayed. If an Accusation or Petition to Revoke Probation is filed against respondent during probation, the Board shall have continuing jurisdiction until the matter is final, and _the 13er-iea term of probation shall be extended until the matter is final. No Petition for Modification or Termination of Probation shall be
	Completion of Probation 
	Upon successful completion of probation, respondent's license shall be 
	fully restored. 
	License Surrender 
	Following the effective date of this Decision, if respondent ceases practicing due to retirement, health reasons or is otherwise unable to satisfy the terms and conditions of probation, respondent may request the voluntary surrender of his or her license or registration. The Board of Psychology or its designee reserves the right to evaluate respondent's request and to exercise its discretion whether or not to grant the request, or to take any other action deemed appropriate and reasonable under the circumst
	::t!:._STANDARD TERMS AND CONDITIONS fTo be included in ALL Stipulations for Surrender or Revocation) 
	30-.-32. Reinstatement and Investigation/Enforcement Cost Recovery 
	Respondent may not petition for-reinstatement of a revoked or surrendered license/registration for three years from the effective date of this Decision. If the Board grants future reinstatement, respondent agrees to reimburse the Board for its costs of investigation and enforcement of this matter in the amount of $ _______ _ payable to the Board upon the effective date of such reinstatement Decision. 
	Relinquish License 
	Respondent shall relinquish his/her wall and pocket certificate of licensure or registration to the Board or its designee once this Decision becomes effective and upon request. 
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	Effective January 1, 1993, the Board recB-ived authority pursuant to ~~tlSf-Res&-and-Pfofessioo-s-GBde to reeever costs 0.f investigation and prosecution of its cases. The Board requests that cost ~Bl-ooea-iMl=l~EHR§-an~art of 6.kk AccusatioA&.­-E-ff-ee#ve January 1, 1995, Business and Professions Gdde Section 2964.6 ~ves the Board the-atl-t-Aem-y to recover-probation monitoring-costs. The -BeafG-f6€ftlB&f.s-tAa-t-pmeat+en mo n ito ring cost-few-very be in cl u d ed in the pleading and made part of fil Accu
	The Board will file a Statement of 1-ssues to deny an appHGa-Hen of a GaR4idate for the commi&&k>n of an act, which if committed by a licensee or registrant-wemd be cause for license or registration discipline. 
	The Board will consider agreeing to stipulated settlements to preme-te-eest effective consumer protection and to expedite disci13linary decisions. The respondent should be informed that in order to stipulate to a settlement with the Board, the-Beard would prefer that respondent admit to one or more of the pr-ff¼B$!-e--vlelations set-forth in the Accusation. In stipu-lated f8V0cations or surrenders, the Board expects language tha-t-would cause respondents to admit to ill! charges upon filing future Petitions
	A:-----N-ame s an e-a ad-res s es o~a~l-partie s te-t-he-aGtffiA-:
	g-:-s!:_Specific code section(s) violated with the definition of the code(s) in the Determination of Issues. 
	G:-!L._Clear description of the acts or omissions which caused the violation. 
	9-:-£._Respondent's explanation of the violation(s) in the Findings of Fact if he/she was present at the hearing. 
	€-:-fl.Description of all evidence of mitigation, rehabilitation and aggravation presented at the hearing. 
	~ ~Explanation of any deviation from the Board's Disciplinary Guidelines. 
	When a probation order is imposed, the Board requests that the order first list any combination of the Optional Terms and Conditions (1-13) as they may pertain to the particular case followed by all of the Standard Terms and Conditions (14--2930). 
	If the respondent fails to appear for his/her scheduled hearing or does not submit a Notice of Defense form, such inaction shall result in a default decision to revoke licensure or deny application. 
	B. Recommended Language for Issuance and Placement of a License on Probation, and Reinstatement of License 
	Disciplining of a License/Registration: 
	"IT IS HEREBY ORDERED that psychologist's license No. [#] issued to respondent Dr. [name], Ph.D., is REVOKED. However, the order of revocation is STAYED and the license is placed on probation for [#] years subject to the following terms and conditions:" 
	Applicant Placed on Probation: 
	"IT IS HEREBY ORDERED that the application for licensure as a psychologist of respondent [name], Ph.D. is GRANTED, and upon successful completion of all licensing requirements a license shall be issued, provided that all licensing requirements are completed within two years of the effective date of this decision. If a license is not issued within two years of the effective date of this decision, the application is ordered denied, and a new application for licensure will be required. Upon issuance, however, 
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	placed on probation for [#) years subject to the following terms and 
	conditions:" 
	Reinstatement of a License: 
	"The petition of [nameL Ph.D. , for reinstatement of licensure is hereby GRANTED. Psychologist license number[#] shall be reinstated provided that all licensing requirements are completed within two years of the effective date of this decision. If a license is not issued within two years of the effective date of this decision, the petition is ordered denied, and a new petition for reinstatement will be required. Upon issuance, however, the license shall be immediately revoked. However, the order of revocati
	VII. REHABILITATION CRITERIA FOR REINSTATEMENT/PENALTY RELIEF HEARINGS 
	The primary concerns of the Board at reinstatement or penalty relief hearings are .(1) the Rehabilitation Criteria for Denials and Reinstatements in California Code of Regulations, Title 16, section 1395; and .(2) the evidence presented by the petitioner of his/her rehabilitation. The Board will not retry the original revocation or probation case. 
	The Board will consider, pursuant to Section 1395, the followin_g criteria of rehabilitation: 
	The Board requests that comprehensive information be elicited from the 
	petitioner regarding his/her rehabilitation. The petitioner should provide 
	details that include: 
	A. Why the penalty should be modified or why the license should be reinstated. 
	B. Specifics of rehabilitative efforts and results which should include programs, psychotherapy, medical treatment, etc., and the duration of such efforts. 
	C. Continuing education pertaining to the offense and its effect on the practice of psychology. 
	D. If applicable, copies of court documents pertinent to conviction, including documents specifying conviction and sanctions, and proof of completion of sanctions. 
	E. If applicable, copy of Certificate of Rehabilitation or evidence of expungement proceedings. 
	F. If applicable, evidence of compliance with and completion of terms of probation, parole, restitution, or any other sanctions. 
	Finally, the Board requests that the above criteria and evidence be 
	evaluated in light of this statement of what should be presented to 
	demonstrate rehabilitation: 
	Rehabilitation is a process. It is evaluated according to an internal 
	subjective measure of attitude (state of mind) and an external objective 
	measure of conduct (state of facts). The state of mind demonstrating rehabilitation is one that has a mature, measured appreciation of the gravity of the misconduct and remorse for the harm caused. Petitioner must take responsibility for the misconduct and show an appreciation for why it is wrong. Petitioner must also show a demonstrated course of conduct that convinces and assures the Board that the public would be safe if petitioner is permitted to be licensed to practice psychology. Petitioner must show 
	In the Petition Decision, the Board requests a summary of the offense and the specific codes violated that resulted in the revocation, surrender or probation of the license. 
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	If the Board should deny a request for reinstatement of licensure or penalty relief, the Board requests that the Administrative Law Judge provide technical assistance in the formulation of language clearly setting forth the reasons for denial. Such language would include methodologies or approaches that demonstrate rehabilitation. Petitioners for reinstatement must wait three years from the effective date of their revocation decisions or one year from the last petition for reinstatement decisions before fil
	If a petitioner fails to appear for his/her scheduled reinstatement or penalty relief hearing, such inaction shall result in a default decision to deny reinstatement of the license or registration or reduction of penalty. 
	## ### 
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